STATE SERVICES COMMISSION
TE KAWA MATAAHO

7 February 2020

Mr Dave Clemens

Mr Clemens

Official Information Request
Our Ref: SSCOIA 2019-269

| refer to your official information request received on 18 December 2019 requesting access to
following files held at Archives New Zeeland:

e CAXA 3292 CH788/Box 2
o CAXA 3292 CH788/Box 2
e CAXA 3314 CH788/Box 6

On 15 January 2020 we advised you that on our first review we identified that the information
held on these files are primarily previous individual OIA requests or Privacy requests received
and the agency’s response back to these requestors.

On 20 January 2020, you further clarified the information you are requesting is:
‘the documents related to the planning and administration of the OIA over these years.
If there is any summary data on those requests | would be keen to view that though.

If there were to be admin type files, circulars, statistics or information of this type then |
would be interested to view that content.”

Information being released

On further review, we have found following documents within scope of your clarified request.
Please find attached these documents.

1 11 November 1995 Memorandum Release of Personal Information

Memorandum to all departments and organisations covered

2 9/ December:1089 by the official information act 1989

Memorandum to all departments and organisations covered

3 21 Apell 1089 by the official information act 1989

4 3 May 1989 State Sector — the Circular

2 The Terrace

PO Box 329 Wellington 6140
New Zealand

Phane +64-4-495 6600
Www.ssc.govi.nz



18 November 1987

The Public Service Official Circular

6 11 November 1987 State Services Commission Circular Memorandum 1987/122

7 5 June 1987 Note to Staff — Official Information Amendment Act 1987

8 16 December 1985 State Services Commission Circular Memorandum 1985/165

9 10 September 1984 State Services Commission Circular Memorandum 1984/86

10 2 July 1984 State Services Commission Circular Memorandum 1984/69

11 26 March 1984 State Services Commission Circular Memorandum 1983/35

12 8 April 1987 State Services Commission Circular Memorandum 1987/37

13 22 September 1983 State Services Commission Circular Memorandum 1983/81

14 21 September 1983 The Public Service Official Circular

15 1 September 1983 State Services Commission Circular Memorandum 1983/71

16 31 August 1983 The Public Service Official Circular

17 Plress Release — Release of the Public Service Classification
List

18 30 June 1983 State Services Commission Notice to all SSC staff

19 29 June 1983 The Public Service Official Circular

20

23 June 1983

State Services Commission Circular Memorandum 1983/48




21

22 June 1983

The Public Service Official Circular

22 21 June 1983 SSC Circular Memorandum 1983/49

23 21 June 1983 State Services Commission Circular Memorandum 1983/47
24 20 June 1983 State Services Commission Circular Memorandum 1983/41
25 17 June 1983 State Services Commission Circular Memorandum 1983/46
26 15 June 1983 The Public Service Official Circular

27 8 June 1983 The Public Service Official Circular

28 1 June 1983 The Public Service Official Circular

29 1 June 1983 g:sli(r;% lJO:ch?OtOefgicz)iﬁI;gLor;rggison Act 1982: Departmental
30 19 May 1983 State Services Commission Circular Memorandum 1983/39
31 12 May 1983 State Services Commission Circular Memorandum 1983/36
32 27 April 1983 The Public Service Official Circular

33 18 April 1983 State Services Commission Circular Memorandum 1983/34
34 28 March 1983 State Services Commission Circular Memorandum 1983/21
35 16 March 1983 The Public Service Official Circular

36

9 March 1983

The Public Service Official Circular




37 22 February 1983 State Services Commission Circular Memorandum 1983/12

38 2 February 1983 State Services Commission Circular Memorandum 1983/6

39 23 December 1982 State Services Commission Circular Memorandum 1983/134

If you wish to discuss this decision with us, please feel free to contact
Ministerial.Services@ssc.govt.nz.

You have the right to seek an investigation and review by the Ombudsman of this decision.
Information about how to make a complaint is available at www.ombudsman.parliament.nz or
freephone 0800 802 602.

Please note that we intend to publish this letter (with your personal details removed) and
enclosed documents on the State Services Commission’s website.

Yours sincerely

Nicky Dirks

Managing Principal — Ministerial Services
State Services Commission
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Executive Department

Northland Health Limited

P.O. Box 742

. Whangare:, New Zealand
Phone: 0-3-438 2079

11 November 1995 Fax: 0-3-430 BO10

NORTHLAND
HEALTH
MEMORANDUM FOR:  Chief Executive/Executive Team |
FROM: Communications Manager
SUBJECT: RELEASE OF PERSONAL INFORMATION

The Chief Ombudsman has issued 11 pages of guidelines about the interface between
the Official Information Act and the Privacy Act. These are too convoluted to be of
much use as an easy reference to support decisions on the release of personal
information or the protection of privacy.

I have therefore distilled from the Ombudsman’s notes a number of general guidelines
for Northland Health. They are for quick and ready reference and don’t replace the
Company’s policy on privacy as set out in the Manual

In summary, [ think we should err on the side of caution in releasing personal
information and let such decisions be tested by others if necessary (the Office of the
Ombudsmen or the Privacy Commissioner). In the practical application of these
guidelines - if in doubt, don’t, or ‘refer up’ for an opinion.

[ have also attached an information paper backgrounding the issue, and summarising
the main points covered in the Chief Ombudsman’s guidelines and a press statement
by the Attorney-General.

General Guidelines - Northland Health

1 As a public Company financed by public funds, Northland Health should
release as much information as possible about its activities and operations
unless matters of individual personal privacy or commercial sensitivity are
involved.

2 The overall effect of the disclosure of information (particularly on individuals
and in matters of personal privacy) is the most important consideration.

3 A request cannot automatically be refused simply because the information
relates to another person, but as a general rule Northland Health should not
release personal information about individuals other than to that individual
or, where appropriate, close relatives such as parents.




Where the matter at issue is one of major public interest, each case should be
assessed on its merits but Northland Health should lean towards refusal to
release personal information and wait to have the decision tested by available
instruments of State - the Privacy Commissioner or the Office of the
Ombudsmen.

Where practicable, consultation should be undertaken with the person to
whom the information relates or with any other person whose privacy might
be affected by the release of information.

If in doubt, don’t, or refer the matter to Northland Health’s duly appointed
Privacy Officer (Chris Higgins) for an opinion with the Chief Executive being
kept informed and acting as the ultimate arbiter in any decisions to release
particularly sensitive or controversial information.




Appendix A

IN CE W [OF IN TIO

f ial Infor ion a ctio iva

Information Paper

1.0 INTRODUCTION

The Chief Ombudsman’s guidelines (Ref: 10/16/5 dated 31 October 1995) were
issued as a result of recent media debate about access to information concerning
hospital patients and because of apparent confusion in the interpretation of provisions
in three different Acts that regulate the manner in which personal information may be
obtained or made available - the Official Information Act, the Local Government
Official Information and Meetings Act and the Privacy Act.

20 BACKGROUND

2.1 Recent disclosures by two Ministers of the Crown about an individual’s
medical history and treatment have highlighted conflicts in interpretation and legal
aspects of various provisions in legislation concerning personal information and
privacy - and which provisions take precedence in law.

This has made the position even more confusing for agencies such as CHES trying to
administer the provisions of the Acts and the Minister for Crown Health Enterprises
(who is also the Attorney-General) has advised CHEs to tread cautiously.

In a recent press statement of 27 October, he noted:

“Although the Commissioner (the Privacy Commissioner) seems to be
encouraging them to speak out if they think information 1s in the public
interest, I would advise the CHEs to ensure that they are not acting unlawfully.
[ have received advice from the Crown Law Office confirming that the Privacy
Act does not provide for public interest as a defence. Nor does it provide that
partial disclosure by a patient allows for complete disclosure by a government
agency in order to give a more balanced perspective”.




Protection of Privacy

22  The Ombudsman notes that: m matters of controversy the application of the
ia ) o . ary C ation. And while the
anacy Commlssmner was publlcly encouragmg CHEs to speak out on matters of
public interest, the Attorney-General said that he can find no authority within the
Privacy Act which allows crown health enterprises to make public comments on
individual cases simply because the matter is of widespread public interest.

These differing views probably indicate that there is some doubt in law about the legal
precedence attached to provisions of various Acts covering personal information ad
the protection of privacy in any litigation. In turn, this situation lends credence to a
recommendation in Northland Health’s proposed general guidelines that it should err
on the side of caution and, gs a general rule. not release personal information leaving
others to test such decisions.

3.0 THE OMBUDSMAN’S GUIDELINES
RN | Which Act?

Commenting on the release of information about an identifiable person, the Chief
Ombudsman notes that:

“Put simply, the Official Information Act applies to requests by a third party
for information about an identifiable person and the Privacy Act applies to
requests by an identifiable person for information about him or herself”.

[he Privacy Act covers requests by or on behalf of persons for information about
themselves where the information is readily able to be retrieved and the requested is a
New Zealand citizen, a permanent resident, or is in New Zealand.

(Note: While this is an over-simplication of the provisions of this Act by the
Ombudsman, the Company’s detailed policy developed from the requirements of the
Privacy Act is set out in the Manual. Northland Health also has a duly appointed
Privacy Officer - the Health Services Manager).

The Officia ion Act applies to bodies corporate for personal information
about themselves; requests by persons for information about natural persons (living

or dead) other than themselves; and requests for personal information which is a mix
of the two.




3.2 Grounds to Release Personal Information

< B

The Ombudsman notes that:

“privacy is not an all or nothing concept and the fact that a request is for
information about someone else does not necessarily mean that the
information is private”.

The Official Information Act requires the holder of information to consider:-

(a) Whether it is necessary to withhold information to protect the privacy
of a person or deceased person; and if so,

(b) whether there is a public interest in release which is stronger than the
need to withhold.

3.3  Refusing a request

Before refusing a request for personal information, the agency (in this case Northland
Health) must be satisfied that:-

(a) The withholding of information requested is necessary to protect the
privacy of natural persons including that of deceased natural persons;
and

(b) this interest is not outweighed by other considerations which render it
desirable, in the public interest, to make that information available.

3.4  Consultation

Where practicable, consultation with the person to whom the information relates, or
any other person whose privacy might be affected by release of the information,
should be undertaken.

The view of the person concerned about whether they believe disclosure of certain
information would infringe their privacy is likely to assist an assessment of whether
the information should be withheld. However other relevant factors may also be taken
into account (presumably such as ‘public interest’).

3.5  Objective Assessment
In every case an objective assessment of the facts and circumstances must be made,

including the Privacy Act, before a deciding whether or not the test under s.9(2)(a) of
the Official Information Act has been satisfied.
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Agencies should keep in mind the possibility that provisions in both the Privacy and
the Official Information Acts may apply to requests for information, that there is
interface between the two Acts, and that there could be overlaps.

However nothing in the Privacy Act derogates from any provision in any Act of
Parliament (such as the Official Information Act) that regulates the manner in which
personal information may be obtained or made available. This suggests that the
provisions of the Official Information Act should be accorded primary consideration.

4 CONCLUSION

The whole question of the legal considerations in releasing personal information and
the protection of an individual’s privacy is obviously a complicated one.

Common sense is probably the most necessary credential for those making decisions

to release personal information, in concert with Northland Health’s own guidelines.

The legal niceties involving three separate Acts of Parliament suggest that most staff
are ill-equipped to make judgements based on the finer point of law and therefore,
unless the issue is clear cut Northland Health should not release information which
may compromise the privacy of an individual - and let the instruments of the State act
as the check and balance,

As a general rule when considering the release of personal information:-

When in doubt, don’t, or ‘refer up’ for an opinion.
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DEPARTMENT OF JUSTICE
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Talepnone 775-980 Bo reet,
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/5 December 1988

MEMORANDUM TQ ALL DEPARTMENTS AND ORGANISATIONS COVERED BY THE OFFICIAL _
INFORMATION ACT 1982

OFFICIAL INFORMATION ACT: CHARGING FOR SERVICES

Thig is an addition to the charging guidelines lssued earliar this year,

21 April 1989. Please attmach lt to that memorandum. The need for this
addition has arimen from confusien in some organisations regardiag the role of
the Ombudsman.

10 Ombudsman Investigations

10.1 "Any Ombudeman discharging statutory functions of investigation under
the Ombudsmen Act, whether for the purposes of that Act, or for reviews
under the Official Information Act or the Local Government Official
Iinformation and Meetings Act, fs not subject to any charging regime. A
statutory duty is imposed under that legislation on the person or
organigation to comply with the request and charging regimes under
Government poligy are not applicable”.

for Justice




{ STATE SECTOR

o NOTICE BOARD o

DEPARTMENT OF JUSTICE

On 22 March 1989 the Government ap-
proved revised guidelines for charging
for official information.
The main changes are in respect to
for staff time with the rate for the first
chargeable half hour or pgrt thercof and
Y, each additional half hour or part thereof
being increased from $20 to $25.
There are also some changes to the guide-
lines with respect to remission of charges,
with additional guidelines placing greater
emphasis on the question of public inter-
est when considering whether it may be
appropriate to modify or waive any
charges.
A circular outlining the full details of
charging guidelines and policy will be
sent to all departments and organisa-
tions covered by the Act.
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DEPARTMENT OF JUSTICE

Privata Box 180 Charles Fergusson Building
Wallington Bowen Street, Wellington
Talaphone 726 980

in reply, please guote

21 April 1989

OFFICIAL IRFORMATION ACT: CHARGING FOR SBERVICES

0n7az March 1988 the Government approved the following revised guidelines for
charging for official information.

The guidelines replace those lssued by Cabinet In November 1987 {(P(87) M
88/4). ‘'They are provided for all organisations tovered by the Ant, including
Publin Bervine departments, State-owned enterprises and Education and Health
boarda. They represent what the Government regards as reasonable charges for
the purposea of the Offinlal Information Act, Organisations rovered by the
Act who wish to develop their own rcharging regimes should ba aware that
rharges are liable to review by the Ombudaman.

1 EXISTING CHARGES TO RERMAIN.
1.1 There are currently areas where arcess to offirlal information s given
free of charge or pursuant to an existing rcharging arrangement. Sention

82 of the official Information Act 1082 does not derogate from such
ancess: those arrangements are not changed by these guidelines,

a FIXIRG THE AMOUNT OF CHARGE
3.1 The amount of charge should be determined by:

(a) establishing whether or not the request is made by an identifiable

natural person seeking access to any personal information about
that person (8Ssctlion 24).

Such requests are NOT subject to any charge.




2.4

3.1

DEPARTMENT 721=- 8-80 & 15746 HEAU OFFLUE W&IN®

(b) the aggregate amount of staff tims sxceeding one hour spent in
actioning the request.

This will include search and retrieval of information, the
provislon of transcripts and the supervision of access.

(o) the number of pages of A4 sized or foolscap photocopy to be
provided exceeding 20.

Non standard sized photocopy such as that used for maps and plans
will be charged on an actual and remsonable basis.

(d) for any other cost, the amount actually incurred in responding to
the request.

This will cover the provision of coples of video, audio and film
tapes, computer time or other altuations where a direct charge is
ingurred.
Where repeated requests are made in respect of a common subject over
intervals of up to eight weeks, reguests after the tirat should be
aggregated for charging purposes.

The charge should represent a reasonable fee for access given. It may
include time spent:

- in searching an {ndex to eatablish the location of the information;

- in locating (physically) and extracting the information from the
place where it is held;

- in reading or reviewing the information: and
- in supervieing the access to the information,
The charge should not include any allowance for:

- locating and retrieving information which is not where it ought to
be; or

- time spent deciding whether or not access should be allowed and in
what form,

Where the free threshhold is only exceeded by a small margin it is a
matter of discretion whether any fes should be paid and if =o, how much.

STAFF TIME

Time spent by ataff searching for relevant materiml, abstracting and
collating, copying, transcribing and aupervising mccess where the total
time invelved is in _excess of one hour should be*charged out as follows:

- an initial charge of 326 for the first chargeable half hour or part
thereof; and

D4 US 1904388 0




3.3

4.1

8.2

6.1

- then $28 for each additional half hour or part thereof.

The rate of charge applies irreapective of the seniority or grading of
the afficer who dgnla with the request.

Time spent in deciding whether or not tp approve access and in what form
should got be charged.

PHOTOCOPYIRG

Photogopying on standard A4 or foolscap paper where the total number of
pages ls in excess of 20 pages should ba charged out as follows:

- 18¢ for each page after the first 20 pages.

ACTUAL CO8TS8

All other charges Incurred should be fixed at an amount which regovera.

. the aotual costs involved, This would finclude:

- producing a document by the use of a computer or other like
equipment;

- reproducing a £ilm, video or audio recording;

- arranging for the applicant to hear or view an audio or visual
recording; and

- providing a copy of any map, plan or other document larger than A4
or foolscap size.

It i1s reasonable to recover actual cogts involved when information
provided will be of personal/commercial gain to the user, rather than
benefitting the public at large. Personal gain does not include
obtaining acpess to personal information (see paragraph £.1).

REMISSION OF CHARGES

The liability to pay any charge may be modified or waived at the
discretion of the department or organisation receiving the request.
Such degisions should have regard to the circumstances of each request.
However, it would be appropriate to conaider inter alla:

- . whether payment might cause the applicant financial hardship;
- whether remfssion or reduction of the charge would facilitate good

relations with the public or assist the department or organisation
in ite work; and

GE DEPARTMENT i21- 6-90 & 15:47 HEAD OFFICE WGTA- 64 03 7862398 4
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whether remission or reduction of the charge would be in the public
interest because it is likely to contribute aignificantly to public
understanding of or effective participation in the operations or
aoctivitiea of the government, and that the disclosure of the
information is not primarily in the commercial Interest of the
requeater. '

8.2 Questione which gould be asked by decislon makers in order te establiah
the level of public luterest are, inter alia:

6.3

Is the use of the Information by the requester likely to make a
significent contribution to operations and mctivities of government?

Has the government requested submissions from the public on a
particular subject and ls the information necesasary to enable
informed comment?

Is' the use of information likely to contribute significantly to the
undserstanding of the subject by the public at large as opposed to
the individual understanding of the reguester or 2 narrow gegment
of interested people?

Is the information meaningfully informative about operations and
activities of government that have a direct connection to the
reason for the request?

Is the information already in the public domain in eithsr the sama
or similar form which the requester could acquire without
substantial cost?

Ia the public at large the primary beneficiary of the expenditure
of public funds necessary to release the information or is it the
requester or a narrow segment of interested people?

Ias the information primarily in the commerclal interest of the
requester rather than the public interest?

While it might appear on initial consideration that requests for

information for say, research purposes, or to write & book, or to have
vavailable in a library, might be considered in the "public interest" and
answer some of the criteria; this may not necessarily be so. There
gshould still be reasonable svidence to ghow that the wider public
benefit will accrue as & result of that reesearch, or book or library
depository., In the case of the media, however, it can be reasonably
mssumed that they do have access to means of public dissemination. Each
requeat should be considered on a case-by-case basis in light of all
relevant information.

64 03 798239:¥ D
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6.4 Menbers of Parliament may be exempted [rom chargus for officinl
information provided fol* their own use. In exercising this dlacretion
t would be appropriate to conslder whether remission of charges would
be consistent with the need to provide more open nccess to officiul
information for Members of Purlimment In tecms of the reasnuable
exercige of thely democractic responsibilities.

7.  DEPOSITS

7.1 A deposit may be required where the charge is likely to exceed 540 or
where some assuyrance of payment Is requived to avoid waste or
resources, A deposlt may only be requested after a decision haos been
made to make the information available.” ‘

T.2 The epplicant should be notifled of the amoupt of deposit required, the
method of calculating the charge and the likely final amount to be
paid, Work on the request may be suspended pending receipt of the
deposit. ’

7.8 The unused portidn of any depusit should be refunded forthwith te the
applicant together with a statement detelling how the balance was
expended,

8 REVIEW OF DECISIONS ON CHARGES

8.1 Section 28(1)(b) of the Officlal Information Act 1982 provides that the
Ombudsman may investigate and review any decigfen on the charze to Le
pald In respect of o reguest for access to official Information. When
informing applicants of charges to be pald, organisations should polnt
out this right of apprul Lo the Ombudsman.

8,2 A record should be kept of all costs lucurred. iiherever ¢ liability to
pay 1s Incurred the appllcunt should be notifled of the method of
calculating the charge and this fact noted on the record.

9 GsST

8.1 The cherges glven in these guidellines are incluslve of GST.

10 A notice will uppear In the State Sector Clrcular.

D Oughiga
secretary for Justice
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=~ PUBLIC SERVICE OFFICIAL

CIRCULAR

Information of General Interest

1. CHARGING FOR SERVICES PROVIDED UNDER THE OFFICIAL
INFORMATION ACT 1982: GUIDELINES

On 3 November 1987 the Government approved the following revised
guidelines for charging for official information.

The guidelines replace those issued by Cabinet in June 1983 (CO (83) 13)”
They are provided for all organisations covered by the Act, including Public
Service departments, State-owned enterprises and Education and Health
boards. They represent what the Government regards as reasonable charges for
the purposes of the Official Information Act. Organisations covered by the Act
who wish to develop their own charging regimes should be aware that charges
are liable to review by the Ombudsman.

EXISTING CHARGES TO REMAIN

There are currently areas where access to official information is given free of
charge or pursuant to an existing charging arrangement. Section 52 of the
Official Information Act 1982 does not derogate from such access; those
arrangements are not changed by these guidelines.

FIXING THE AMOUNT OF CHARGE

The amount of charge should be determined by:

(a) establishing whether or not the request is made by an identifiable
natural person seeking access to any personal information about that
person (Section 24).

Such requests are NOT subject to any charge.

(b) the aggregate amount of staff time exceeding one hour spent in actioning
the request.

This will include search and retrieval of information, the provision of
transcripts and the supervision of access.

(c) the number of pages A4 sized or foolscap photocopy to be provided
exceeding 20.

Non standard sized photocopy such as that used for maps and plans will
be charged on an actual and reasonable basis.

(d) for any other cost, the amount actually incurred in responding to the
request.

This will cover the provision of copies of video, audio and film tapes,
computer time or other situations wﬁ?re a direct charge is incurred.
Where repeated requests are made in respect of a common subject over
intervals of up to eight weeks, requests after the first should be aggregated for
charging purposes.
_ The charge should represent a reasonable fee for access given. It may include
time spent:

*in searching an index to establish the location of the information:

Published weekly by the State Services Commission, Private Bag, Wellington, New Zealand.

ISSN 0112-2223




PUBLIC SERVICE OFFICIAL CIRCULAR

'?';,J.p;:]a}ilng (physically) and extracting the information from the place where

1 eld:

*in reading or reviewing the information; and

*in supervising the access to the information.

The charge should not include any allowance for:

* locating and retrieving information which is not where it ought to be; or

¢ }imc spent deciding whether or not access should be allowed and in what
orm.

Where the free threshhold 1s only exceeded by a small margin it is a matter of
discretion whether any fee should be paid and if so, how much.

STAFF TIME

Time spent by staff searching for relevant material, abstracting and collating,
copying, transcribing and supervising access where the total time involved is in
excess of one hour should be charged out as follows:

- an initial charge of $20 for the first chargeable half hour or part thereof; and

» then $20 for cach additional half hour or part thereof.

The rate of charge applies irrespective of the seniority or grading of the officer
who deals with the request.

Time spent in deciding whether or not 1o approve access and in what form
should not be charged.

"HOTOCOPYING

Photocopying on standard A4 or foolscap paper where the total number of
pages is in excess of 20 pages should be charged out as follows:

» 15¢ for each page after the first 20 pages.

ACTUAL COSTS

All other charges incurred should be fixed at an amount which recovers the
actual costs involved. This would include:

* producing a document by the use of a computer or other like equipment;
» reproducing a film, video or audio recording;
« arranging for the applicant to hear or view an audio or visual recording; and

* providing a copy of any map, plan or other document larger than A4 or
oolscap size.

REMISSION OF CHARGES

The liahility to pay any charge may be modified or waived at the discretion of
the department or organisation receiving the request. Such decisions should
have regard to the circumstances of each request. However, it would be
appropriate 1o consider inter alia;

* whether payment might cause the applicant financial hardship; and

- whether remission or reduction of the charge would facilitate good relations
with the public or assist the department or organisation in its work.
Members of Parliament may be exempted from charges for official
information provided for their own use. In exercising this discretion it would be
appropriate to consider whether remission of charges would be consistent with
the need to provide more open access to official information for Members of

Parliament in terms of the reasonable exercise of their democratic
responsibilities.

DEPOSITS

A deposit may be required where the charge is likely to exceed $40 or where
some assurance of payment is required to avoid waste of resources. A deposit
rnayl o&ly be requested after a decision has been made to make the information
available.

The applicant should be notified of the amount of deposit required, the
method of calculating the charge and the likely final amount to be paid. Work
on the request may be suspended pending receipt of the deposit.

The unused portion of any deposit should be refunded forthwith to the
applicant together with a statement detailing how the balance was expended.

REVIEW OF DECISIONS ON CHARGES

Section 28 (1) (b) of the Official Information Act 1982 provides that the
Ombudsman may investigate and review any decision on the charge 1o be paid
in respect of a request for access to official information. When informing

. ]
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applicants of charges to be paid, organisations should point out this right of
appeal to the Ombudsman.

A record should be kept of all costs incurred. Wherever a liability to pay is
incurred the applicant should be notified of the method of calculating the charge
and this fact noted on the record.

GST t
The charges given in these guidelines are inclusive of GST.

(SSC 21
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File reference

Officer for enguiries

Tim McIvor, Extn B783

11 November 1987

Circular Memorandum 1987/122 General Distribution

Permanent Heads

CHARGING FOR SERVICES PROVIDED UNDER THE OFFICIAL INFORMATION
ACT 1982 : GUIDELINES

On 3 November 1987 the Government approved the following
revised guidelines for charging for official information.

The guidelines replace those issued by Cabinet in June 1983 (CO
(83) 13). They are provided for all organisations covered by
the Act, including Public Service departments, State-owned
enterprises and Education and Health boards. They represent
what the Government regards as reasonable charges for the
purposes of the Official Information Act. Organisations
covered by the Act who wish to develop their own charging
regimes should be aware that charges are liable to review by
the Ombudsman.

1 EXISTING CHARGES TO REMAIN

Pl There are currently areas where access to official
information is given free of charge or pursuant to an
existing charging arrangement. Section 52 of the
Official Information Act 1982 does not derogate from
such access; those arrangements are not changed by
these guidelines,

2 FIXING THE AMOUNT OF CHARGE
2.1 The amount of charge should be determined by:

(a) establishing whether or not the request is made by
an identifiable natural person seeking access to
any personal information about that person
(Section 24).

Such requests are NOT subject to any charge.

State Services Commission Building, 100 Molesworth Street, Private Bag, Wellington, New Zealand
Telephone: 725 639 Cables: "STASERCOM™ Telex: NZ 30463




2 0647ISS

(b) the aggregate amount of staff time exceeding one
hour spent in actioning the request.

Thie will include search and retriesvail of
information, the provision of tranecripte and the
superviesion of access.

(c) the number of pages A4 sized or foolscap photocopy
to be provided exceeding 20.

Non standard sized photocopy such as that used for
mape end plane will be charged on an actual and
reasonable basis.

(d) for any other cost, the amount actually incurred in
responding to the request,

This will cover the provision of copiees of video,
audio and film tapes, computer time or other
situations where a direct charge ite incurred,

Where repeated requests are made in respect of a common
subject over intervals of up to eight weeks, requests
after the first should be aggregated for charging
purposes.

The charge should represent a reasonable fee for access
given. It may include time spent:

in searching an index to establish the location of
the information;

. in locating (physically) and extracting the
information from the place where it is held;

. in reading or reviewing the information; and
. in supervising the access to the information.
The charge should not include any allowance for:

. locating and retrieving information which is not
where it ought to be; or

time spent deciding whether or not access should be
allowed and in what form.

Where the free threshhold is only exceeded by a small
margin it is a matter of discretion whether any fee
should be paid and if so, how much.

STAFF TIME

Time spent by staff searching for relevant material,
abstracting and collating, copying, transcribing and
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supervising access where the total time involved is in
excess of one hour should be charged out as follows:

. an initial charge of $20 for the first chargeable
half hour or part thereof; and

. then $20 for each additional half hour or part
thereof.

The rate of charge applies irrespective of the seniority
or grading of the officer who deals with the request.

Time spent in deciding whether or not to approve access
and in what form should not be charged.

PHOTOCOPYING
Photocopying on standard A4 or foolscap paper where the

total number of pages is in excess of 20 pages should be
charged out as follows:

. 15¢ for each page after the first 20 pages.
ACTUAL COSTS

All other charges incurred should be fixed at an amount
which recovers the actual costs inveolved. This would
include:

. producing a document by the use of a computer or
other like equipment;

. reproducing a film, video or audio recording;

. arranging for the applicant to hear or view an audio
or visual recording; and

. providing a copy of any map, plan or other document
larger than A4 or foolscap size.

REMISSION OF CHARGES

The liability to pay any charge may be modified or waived
at the discretion of the department or organisation
receiving the request. Such decisions should have regard
to the circumstances of each request. However, it would
be appropriate to comnsider inter alia:

. whether payment might cause the applicant financial
hardship; and

. Whether remission or reduction of the charge would
facilitate good relations with the public or assist
the department or organisation in its work.
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Members of Parliament may be exempted from charges for
official information provided for their own use. In
exercising this discretion it would be appropriate to
consider whether remission of charges would be consistent
with the need to provide more open access to official
information for Members of Parliament in terms of the
reasonable exercise of their democratic responsibilities.

DEPOSITS

A deposit may be required where the charge is likely to
exceed $40 or where some assurance of payment 1s required
to avoid waste of resources. A deposit may only be
requested after a decision has been made to make the
information available.

The applicant should be notified of the amount of deposit
required, the method of calculating the charge and the
likely final amount to be paid. Work on the request may
be suspended pending receipt of the deposit.

The unused portion of any deposit should be refunded
forthwith to the applicant together with a statement
detailing how the balance was expended.

REVIEW OF DECISIONS ON CHARGES

Section 28(1)(b) of the Official Information Act 1982
provides that the Ombudsman may investigate and review
any decision on the charge to be paid in respect of a
request for access to official information. When
informing applicants of charges to be paid, organisations
should point out this right of appeal to the Ombudsman.

A record should be kept of all costs incurred. Wherever
a liability to pay is incurred the applicant should be
notified of the method of calculating the charge and this
fact noted on the record.

GUS.TO

The charges given in these guidelines are inclusive of
GST.

A notice will appear in the Public Service Official

Circular.

S

E M Middlemass
Secretary
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NOTE TO STAFF

OFFICIAL INFORMATION AMENDMENT ACT 1987

An amendment to the 0fficial Information Act 1982 (OIA) came into
effect on 1 April 1987. Below is a summary of the main
provisions of the Amendment Act. Please note, in particular, the
time limits now imposed on responding to official information
reguests.

1 Exclusion from the definition of official information of
correspondence between organisations and the Ombudsman
relating to an Ombudsman's investigation.

2 Addition of information that would "endanger the safety of
the person" to the list of reasons for withholding
information.

Narrowing of the reasons for withholding information on the
grounds of protecting specific economic interests.

w

4 New grounds for withholding sensitive commercial
information.

ta

Introduction of time limits for responding to reguests:

(a) organisations covered by the Act must now respond to
requests within 20 working davs;

(b) a maximum of 10 days is allowed for the transfer of
reguests; and

(c) organisations must also respond within 20 working days
to reguests for information made by the Ombudsman in
the course of an investigation under the 0fficial
Information Act.

6 A new section to the OIA making it clear that the
particular department must respond to reqguests directed to
that department.

7 Reguesters of personal information must be advised of their
right to seek correction of personal information.

0

A Ministerial veto of the Ombudsman's decision on the
release of information must be by Order in Council.

Further details may be obtained from Tim McIvor, SSC Official
Information Liaison Officer, extn 8798.

WMW

E M Middlemass
Secretary
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- OFFICE OF THE

ERVICES
MMISSION

16 December 1985 SSC 21/5/5

Circular Memorandum : 1985/165 (GD)

Officer for Enquiries : | H Miller - Director Information & Support Services
Phone 725-639 Ext 8702

Permanent Heads
Chief Executive Officers of Organisations

OFFICIAL INFORMATION ACT : CHARGING FOR SERVICES

On 25 November the Cabinet approved an amendment to the Cabinet Guidelines
on Charges for the Purposes of the Official Informdtion Act 1982

(CO (83) 13, 8 June 1983) and revised the scale of charge to reflect

price level changes over the past two years.

STAFF TIME SHALL NOW BE CHARGED OUT AS FOLLOWS :

. AN INITIAL CHARGE OF $15 FOR THE FIRST CHARGEABLE HALF HOURS
OR PART THEREOF

THEN $15 FOR EACH ADDITIONAL HALF HOUR.

All other costs, ie computer operating, document reproduction, reproducing
films etc but with the exception of photocopy charges, are set by the
department or organisation and calculations should be reviewed to ensure
that the rates reflect the charge in price leyel which has occurred.
Photocopy charges will remain at :

. 10 CENTS FOR EACH PAGE AFTER THE FIRST 50 PAGES.

Please ensure this decision is brought to the .immediate attention of all
staff and that the charging guidelines and any office guides to handling
official information requests are revised forthwith.

This circular will not be published in the Public Service Official Circuiar, :i?'L'

1 oAl
%r%’ :

M Middiemass
Secretary

Reserve Bank Building, 2 The rur;c: Pu ate: Bag, Wellington, New Zeatand
Teleptione: 725 639 Cabdes " STRALERCOMT Telow N7 400467
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< s\ CABINET OFFICE 2l

! Prime Minister's Department, co (83) 13
parliament Buildings,
Wellington, 8 June 1983
All Ministers {Copies to all Chief Executive
All Permanent Heads Officers of Organisations via

Information Unit, SSC)

CABINET GUIDELINES ON CHARGES FOR THE PURPOSES
OF THE OFFICIAL INFORMATION ACT 1982

PREAMBLE |
EXISTING CHARGES TO REMAIN
FIXING THE AMOUNT OF CHARGE
STAFF TIME

PHOTOCOPYING

ACTUAL COSTS

REMISSION OF CHARGES

DEPOSITS

REVIEW OF DECISIONS ON CHARGES
COMMENCEMENT

W 0 1 O N W N =a

Parliament has decided to make official information more freely
available to the people of New Zealand. Responding to requests
for information will involve additional costs. In some
circumstances the resources needed to answer a request for
information will justify charging for them.

Cabinet has authorised (CM 83/21/25 of 7 June 1983) a uniform
charging system which is to be observed by all departments
and organisations, wherever access is not already provided
free or pursuant to an existing charging arrangement.

The system of charges incorporates a "threshhold" approach
whereby inguirers will generally receive an amount of free
access but in respect of requests involving substantial time or
materials, charges approximating actual costs shall apply. No
charges shall be made for personal information about a natural
person given to that person.

1 EXISTING CHARGES TO REMAIN

There are currently areas where access to cfficial
information is given free of charge or pursuant to an

/2




existing charging arrangement. Section 52 of the
official Information Act 1982 does not derogate from
such access; those arrangements ara not changed by
these guidelines.

FIXING THE AMOUNT OF CHARGE

The amount of charge will be determined by:

a establishing whether or not the request is made
by an identifiable natural person seeking access
to any personal information about that person
(Section 24).

Such requests are NOT subject to any charge.

b the aggregate amount of staff time exceeding one
~hour spent in actioning the request.

This will include search and retrieval of information,
the provision of transcripts and the supervision of
access.

C the number of pages of A4 sized or foolscap
photocopy to be provided exceeding 50.

Non standard stized photocopy such as that used for maps
and plans will be charged on an actual and reasonable
basis.

d for any other cost, the amount actually
incurred in responding to the request.

This will cover the provision of copies of video, audio
and film tapes, computer time or other situations where
a direct charge is incurred.

Where repeated requests are made in respect of a
common subject in any four week period, requests
after the first shall be aggregated for charging
purposes.

The charge shall represent a reasonable fee for
access given. It may include time spent:

in searching an index to establish the
: location of the information

in locating (physically) and extracting the
information from the place where it is held

. in reading or reviewing the information
. in supervising the access to the information.

The charge may not include any allowance for:

locaEing and retrieving information which is
not where it ought to be

conif R
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time spent deciding whether or not access should
be allowed and in what form.

‘where the free threshhold is only exceeded by a small

margin it is a matter of discretion whether any fee
should be paid and if so, how much,

STAFF TIME

Time spent by staff searching for relevant material,
abstracting and collating, copying, transcribing and
supervising access where the total time involved is
in excess of one hour shall be charged out as follows:

an initial charge of $10 for the first
chargeable half hour or part thereof

. then $10 for each additional half hour.

The rate of charge applies irrespective of the
seniority or grading of the officer who deals with
the request.

Time spent in deciding whether or not to approve
access and in what form shall not be charged.

PHOTOCOPYING

Photocopying on standard A4 or foolscap paper where
the total number of pages is in excess of 50 pages
shall be charged out as follows:

-10¢c for each page after the first 50 pages.

ACTUAL COSTS

All other charges incurred shall be fixed at an
amount which recovers the actual costs involved.
This will include:

producing a document by the use of a computer
or other like equipment

reproducing a film, video or audio recording

arranging for the applicant toc hear or view an
‘audioc or visual recording

providing a copy of any map, plan or other
document larger than A4 or foolscap size.

REMISSION OF CHARGES

The liability to pay any charge may be modified or
waived at the discretion of the department or
organisation receiving the request. Such ‘decisions
shall have regard to the circumstances of each
request. However, it would be appropriate to
consider inter alia:

whether payment might cause the applicant
financial hardship
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whether remission or reduction of the charge
would facilitate good relations with the public
or assist the department or organisation in its
work.

DEPOSITS

A deposit may be required where the charge is likely
to exceed $20 or where some assurance of payment is
reguired to aveid waste of resources.

The applicant is to be notified of the amount of
deposit required, the method of calculating the
charge and the likely final amount to be paid. Work
on the request may be suspended pending receipt of
the deposit.

The unused portion of any deposit shall be refunded
forthwith to the applicant together with a statement
detailing how the balance was expended.

REVIEW OF DECISIONS ON CHARGES

Section 28{1) (b) of the Official Information Act 1982
provides that the Ombudsman may investigate and review
any decision on the charge to be paid in respect of a
request for access to official information.

A record shall be kept of any costs incurred. Where-
ever a liability to pay is incurred the applicant is
to be notified of the method of calculating the charge
and this fact noted on the record.

COMMENCEMENT

These guidelines are to be implemented on and from
1 July 1983.

L]

Secretary of the Cabinet
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Availability of Submissions gggoﬁv%gcess Case
on Government Exercises

In 1984 the Evenlng Post requested

the State Services Commisslon lor
Submissions are frequently received [rom the public by Departments and access to the Public Service Offictal
organisalions on Government related exercises (such as the New Birth Circular, The SSC refused on grounds
Technologles or School Curriculum or Environmental Reviews) and there are  of privacy of the persons listed In the
somelimes requests from other interested partles to see the submisslons. Circular, On reviewing that deciston

the Ombudsman sald access was
The question then arlses - What is the publicly available unless there is good already so extensive within and
procedure when a request Is made for reason te withhold certaln Information without the publle sector that the
n copy ol a submisslon? under Lhe OIA. Sensilive Informatlon reason of privacy could not be used

{s glven protection under the OIA, e.g, and PSOC should be released. The

The Information Authority was asked  confidential commerclal Information or PSA then obtained a court injunction

to advlse on this because It appears personal privacy in relation to the to prevent access by third parties,
that some agencles, when requests are contents of a submission, as distinct ~ agaln on the grounds of privacy of
made {or coples of such submissions, [rom aulgnrihip or the Flews o public servants,

have felt it necessary to consult with expressed. A process of consultation .
the authors on whert}i’ler or not they should take place when such ﬁ:ﬂﬁﬁ%ﬁ%ﬁ?&?ﬁfgﬁ;&? tt:]tfurt
agree with release. clrcumstances apply, proceedings, including the PSA, the

The same principles should also apply Injunction has now been rescinded by
to submissions to local autherities on COnsent. As part of the process lead-
ing to that agreement the Commlisslon

agreed to amend the PSOC to show

This concern is commendable, The
Aulhority belleves, however, that such

submissions should be regarded as matters of Jocal concern.

'‘public submissions' and therelore v th di
au ml"*:n“m"{;] ?vtal:xﬂablet }wlthout the :&g ro:? l:%cl)?h :: %gggnﬁﬁﬁgrﬂ i
NS I RS RIS, R posltion and the new positlon to which

atepayers to Hear

e or she has been appointed,

Maling such submissions avallable
would be conslstent with the OIA and Of LG OI MA With the lifting of the injunction,
would also be in line with the applications by third partles for access

avangements for public submlssions  Ralepayers will shorlly recelve a copy to the PSOC are now able Lo he deler-
lo Parliamenlary Select Commiltees.  of a leaflet telling them of the Local mined in accordance with the Olficial
Even prior to the recent changes to Government Officlal Information and  Information Act 1982, Given the

allow for public hearings, these Meetings Act. 1t advises, In general amendments that have been made to
submisslons were avallable after the terms, how to make requests, rights of the form of the PSOC the Comimlssion
commiltice had reported back to attendance at meetings, and would antlcipate that most If not all
Parllament unless some restriction procedures for asking the Ombudsmen Such requests could be treated favour-
was proposed by the commitiee and to review a declsion not to release ably, If Departments arec unsure as to
agreed by Parllament. information, whether an applicant should be given
access to the PSOC in any particular
The Danlts Committee in its General — Copies of the leallet, which has been  case then clarification should be
Report (at para 123) set out the produced by the Department of sought from the Commisslon.
importance of materfal such as Internal Affalrs, have been sent to
submissions on government-related every territorial local authority to go
exercises being made available out with the next rating notlces. The

publicly: “Where policy changes ofa  Ombudsmen's Office advisedon the  Transfer of Heq uest:

non-recurring and substantive nature conlent,

are in prospect and these may
embrace significant non-commercial ~ Mr Peter Boag, Secretary of Local ge%l?ﬁﬂ?ﬁ?;fﬁgfﬁ;erd dzha:rirsnl;i ttt‘;l;_
values or criterla, the case for open Government, sald a speclal effort was organisatlon or local authority, the
argument of options, alternative belng made to inform ratepayers of the paquest should be transferre
listings and the like is strong," Under LGOIMA. They were the largest group immediately Lo that agency and the
the Official Information Act regime to be alfected by the legislation, It requester advised of the action laken.
there Is no requirement that the would, he sald, also demonstrate to It {s not accepluble to write to the
malter of the submisslon be Informed  the publle the commitment of local requester and advlse him or her (o
that the submission has been publicly government to making the legislation  write to the other agency, (See s, 14,
released. But, when requesting work. One and a quarter milllon OIA and s,12 LGOIMA), Both Acts
submissions from the public it would  coples of the leaflet have been printed require the agency that recelved the
be proper for the enquiring body to and It will also be avallable at local request to initlate the transfer, These
inform them that as such submissions authority offices, public libraries and  actlons should be able to be talen well
will be olficial information, they will be citizen advice bureau, within a wecek. -
’ . e By ) # '/’)‘_-. 4
= 16 /%
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“Trade Secrets”

This is the second contribution to Bulletin by Elizabeth Longworth, a commercial
lawyer working for the fm, Rucld Watts and Stone, Wellington (see Bulletin 3,
“Obligation of Confidence”), In 1988, Ellzabeth completed a LLM degree from
Osgoode Hall Law School, Canada. As part of the degree requirements she
produced a thesis in which she studied the tmpact of the Canadian Access o
Information Act 1982 on the commercial private sector,

There are many usages of the phrase “trade secrets” which may cause

confusion and uncertainty when attempting to define it for the purposes of

5.9(2)(b) of the OIA and s.7(2)(b} of the Local Government Offlcial Information :
and Meetlngs Act (LGOIMA}. A common approach has been to treat 'trade
secrets’ as as a generle term for certaln items (e.g,, formulae) which are
historically recognised as deserving protection,

Defining Using Breach of Confidence Doctrine

Some of the confusion fs due o “trade secrets” being treated as synonymous
with “confldential Information”, Accordingly, the case law often reltes on the
elements of a breach of confidence action lo deline the ambit of a trade seoret.
This Is a cause of action based on the principle of equity that a person who has
recelved information In conlldence should.not take unfalr advantage of 11,

There are three elemnents which are consistently identified In the common law
as prerequisites to sustain an action for breach of confldence, namely:

(1) The Informatlon must be confldential (the focus Is on the nature of
information);

(2) It must be communicated in eircumstances importing an obligation of
confldence (the relatlonship requirement); and

{3) There must be unauthorised use of the information to the detriment of the
person communicating it.

For reasons outlined In the article on obligation of confidence in Bulletin 3, the
underlying economic chiectives of the breach of confidence doctrine are
incompatible with Freedom Of Information (FOI) policy objectives, rendering it
unwise to rely exclusively on these three elements as tests to establish a trade
secret.

Factors which identify a Trade Secret

The following synthesls of trade secret law in the USA and Commonweallh
Jurisdictions identilles the controlling elements of a trade secret as:

4+ In the USA - the information must be maintained in secrecy; used in ones
business; and commercially valuable. Some would limlt it by stating that it |
must relate to the preductive process and must be the prodyct of Innavatlion |
or substantial effort; |

In the Commonwealth - whether or not Information is of the protectible kind
depends upon the circumstances; it must have been kept confidential; it
Is the result of effort which cannot be duplicated unless one goes through
the same process; its protection Is subject to the reasonableness of the
restralnt being applied for; the Information was communicated In a rclation-
ship of confldence; and disclogsure was unauthorised and detrimental.

NZ Commerce Commission on “Confldential Information”

The New Zealand Commerce Commlission has taken an amalgam of the above
factors when it sel down in the Visionhire/Sanyo decision, (No. 81, {1984], 4

NZAR 292) that conlidential information must have a substantial degree of

Quote:

Inger Hansen, Federal Information
Conunlssloner, Canada, in Transnational
Data Report, September 1988,

*Release ol a controversial record may
cause someone to feel embarrassed,
betrayed or insecure, Conversely, when
someone Is denied access to a particular
record, there is frequently susplcion of
sinister motives on the part of the
government, Thus, government must take
an active part in explaining these realities
and dispel these fears by fostering greater
understanding of the delicate balance of
the competing Interests that make freedom
of information work”,

secrecy in the sense that it is known only in the partlcular business by which it
fs used and must not be public property or knowledge even though perhaps
others could get the same Information by thelr own efforts. The information
will have value so that its use by others will cause or be likely to cause
detriment or loss to the owner, It is likely to include information whereby a
competitor, If he knew it, would be able {o obtain or redress a competitive
advantage,

Influence of Economic Forces on Interprelation

in attempting lo deflne “trade secrets”, it Is important to recognise that it is
impossible to formulate one all-encompassing definition. The law on trade
secrets is a product of economic forces, which is lllustraled by the three
principal themes recurring In the cases:

(1) The Courts are intent on enforcing minimum standards of good falth and
fair commereial dealings; 7

(2) The protection of trade secrets plays a significant economic role In ¢that (by
reventing unnecessary fragmentation of knowledgt) the spread of
echnology, cost efficiency and investment is enhanced; and

Continued on p4



State Owned Enterprises

The corporatisation of a number of Government Departments raised the
question of whether the OIA should continue to apply to the new bodies, The
Information Authority submitted {ts views to the Select Committee studying
the 8NE Act, and the following covers some of the Issues ralsed,

A Stawe Owned Enterprise (SOE}, can
be described as an institution
operating a service of a commercial
character on behalf of the Govern-
ment, through an independent legal
enllty, to some degree autonomous In
its management and flnancing, but
responsible to government, Assets of
the SOEs, in essence, are held by the
Minister on behalf of the taxpayer.

Perceplion of the need for account-
ability of all branches of NZ govern-
ment to ils people was acknowledged
by the Danks Committee Report which
stated (pl4 General Report, Committee
on Ofllcial Information):

*The case for more openness in
government is compelling. [t rests on
the democratic princlples of encourag-
fng participation in public affairs and
ensuring the accountability of those in
office: it also derives from concern for
the Interests of individuals, A no less
important consideration is that the
Government requires public under-
standing and support to get its policies
carrled out, This can come only from
an {nformed public, .....New Zealand
ts a small country, The Governmentl
has a pervaslve Involvement In our
every day national life. This involve-
ment is not only felt, but is also
sought, by New Zealanders, who have
tcné’ed to view successive governments
as their agents, and have expected
them to act as such, ..... History and
clrcustances give New Zealanders
speclal reasons for wanting to know
what their government is dolng and
why".

The Danks Committee did not see that
"commercelal information” should be
outside the bounds of the OIA. They
saw the OIA, with apprepriate protec-
tion for sensitive iInformation, quite
properly covering the commercial oper-
ations of Government, whether within
a slate owned corporation or within a
government department, This was
supported by the Select Committee
studying the Bill, which confirmed the
inclusion of enlerprises such as Air
New Zealand under the Act. The need
for accountabllity has not lessened in
the current competitive climate,

The Stale Owned Enterprises Act 1986
seis oul a new accountabllily reglme
seen lo be appropriate to the enlarged
corporale responsibilities, The accoun-
tability will have to cope with sltua-
tlons where the necessary discernment
of the public interest Increases in
complexity and importance.

The role of the OIA In establishing
credibllity to what iIs being done in the
name of reform Is important. To opt

out of the OIA responsibilities on the
grounds of level-pegging with the
private sector fails to recognise the
need for the massive changes fore-
shadowed by the SOEs to be respon-
sibly answerable to the general or
interested public.

There Is a public interest, however, in
such an enterprise not being disad-
vantaged, through information
requirements, In relation to the private
sector. The Authority belleves that the
amended sections 9(2)(1) and (j) in the
Officlal Information Act should provide
any needed protection while also
taking Into account the countervalling
public Interest,

Sandra Davles, Director, Select
Comimittee Office, Parliament, has
highlighted limitations of the SOE Act
to impose adequate accountability on
SOEs, In arecent article called 'State
Ovwmned Enterprises Act:  Account-
ability of State Enterprises and
Responsibility of Minlsters' in Publie
Sector, Vol. 10, No 2, she says (P.5):

*Parliament does not have eflective
means to call the managers and
boards of State enterprises to account
on a regular day to day basis, It can
do so with Ministers, glven commit-
ment and adequate resources, The
State-Owned Enterprises Act
effectively denles Parliament this
opporiunity.”

The Officlal Information Act may,
therefore, give another avenue for
some accountabllity to the taxpayer.

Appeal Court Hears
OIA Case :

A full bench of five Appeal Court Judges,
presided over by Sir Robin Cooke,
President of the Court, recently heard an
appeal against the High Court decision in
Commissioner of Police v Ombudsman,
This case concerned access by a defendant
to the Police briefs of evidence on his case,
prior to his appearance in the District
Court on summary trial. Mr Justice
Jelleries, in the High Court, held that
Police briefs of evidence, could as a class of
information, be withheld and it was this
decision that was being appealed. As well
as the main issue of access, interpretation
of certain parts of the OIA have been
contested. These include *would be likely”
in section 6 of the Act, what the “burden of
proof” is when refusing a request, whether
the purpose of the Act in s.4(a) should be
given a wide interpretation and the
provisions for withholding information a
narrow interpretation. The case toock 2 /2
days to be heard and the courts decisfon
was reserved. It is not known when it will
be delivered.

Time Limits on
Answering Requests

The Authority is concerned to hear
that the now time Hmlit provisions in
the OIA are belng regarded by some as
a minlmum not a maximum time in
which to answer a request, It Is not
the intention of the provisions to set a
minimum time - they are there lo sel a
maximum time and ensure there are
no undue delays In answers,

When the OlA first came into
operation it was recommended thal
replies be made within 7 days, Thls
should stlll be the alm for responding
unless to do so would clearly place an
unreasonable strain on resources,

In that case an interim reply should
immedlately be sent to the requester;

4+ Explalning the delay and reasons
for this;

Advising when a reply might be
expected, within 20 working days
of receipt of the request, or il
sectlons 154, (OIA) or 14,
(LGOIMA) are to be {nvoked, the
procedures required;

Estimated costs (If any} and an
deposit, and an explanation ol how
the costs are made up.

Remember the OIA (s.18), and
LGOIMA (s.11), require agencics (o be
helplul and glve reasonable assislance
to a person requesting information,
This may include helping redefine a
request (where the information does |
not appear to be “specified with due
particularity”, {s.12(2) OIA and 10(2)
LGOIMA]) when the cost of respond-
Ing is prohibitive to a requester, or
perhaps the requester s not sure of
what Informatlon the agency holds,

*

Release of
Information of
Joint Committees

Both Central and Local Government
frequently set up joint inter-agency
commitlees which get information
from a varlety of sources, There are
times when requests for Information
from the work of such a committee is
macle to one of the constituent
agencles. Who then has responsiblilily
for declding on access?

+ If the request is for information
which has been supplied to the
Commillee Ly the ap}fnc then
thal agency makes lhe cﬁ:clsion.

If the request is for information
generated by the committee then
the decislon should probably be
made by the Convenor of the com-
mittee. This should ensure re-
quests are dealt with in a consls-
tent manner having regard to the
subject maticr, It is presumed that
the Convenor will be in the best
positlon to make such decislons,

+



Conttnied from p.2 -

(3) It also complements the existing
laow of patents,

For these reasons, many
commentators have noted that the
most appropriate way to interpret

“lr" : secrets” is to rely on adopting a
{ui.ional approach. The recom-
mendatlon by the Informatlon
Authorlty in the Departmental report
fo the Select Committee on the OIA
Amendment can be described as
pragmatle in that it is against deflining
trade secrets in the CIA. This was
seen as consistent with the generzal,
evolutionary approach of the OlA.

In the Context of the OIA

While the common law Interpretation
of tracle secrets may be seen as serving -
the functions and pollcies of furthering
a nioclel competitive market, in the
conlext of the OLA and LGOIMA, it Is
possible lo imlt the defllnition of trade
seerets in one signiflicant aspect,

in the United States, there are two
sireains of cases interpreting trade
secrels, yef it Is significant that the
line of cases which have interpreted
the phrase in the context of their FOI
Act have been constralned by lts
underlylng policy objectives (in
factlitating legitimate disclosure) and
Its structure. This has resulted in a
narrower interpretation of “trade
secrets” than one might normally
expect, as [t was feared that a broad
interpretation might result in -
Information being withheld contrary o
the spirit of that act,

This result could also be expected in
New Zealand where the trade secret
exemptlon is iImmediately followed by a
somewhat broader exemption designed
to catch clrcumstantially relevant
business Information, namely,
8.8{2}(b}{1]) in'respect of Information
that might prejudice the commercial
position of the supplier.

In interpreting “trade secrets” in the
OTA and LGOIMA, the Court would be
obllged to consider the intent of the
At and the principle of availabllily, as
well as its structure whereby
Parliament has seen [It to distinguish
belween {rade secrets and other kinds
of commercial infermation. This
mitigates in favour of a narrow or
“hard” Interpretation of “trade secrets”
in the OIA and might resull In
distinctions between secrets relating
directly to the mode of production as
opposed to secrets collateral to the
productive process (e.g., proflt figures
and various lists, which would fall
within the second prong of section
9(2)(b)) OIA or 7(2)(b) LGOIMA.

Quote:
D " Wall,
The Provision cf -Covernment

]u]u_-r;ua;lnn.

“... to be well-governed Is to be
well-infornmed”,

-the Chief Ombudsman conducted an investigation into a refusal

Notes from the Office of the
Ombudsmen

Victims o‘f Offences

The Victims-of Offences Act 1987 came into force on 1 November 1987, IL
provides, dnter alla, that the prosecuting authority or offlecers of the Court, as

“the case may require, should make avallable to a vietim informatien about:

@ the progress of the investigation of the offence;

® the charges lald or the reasons for not laying charges;

.® the role of the victim as a witness in the prosecutlon of the offence;

¢ the date and place of the hearing of the proceedings; and
® the outcome of the proceedings, including any proceedings on appeal.

It Is interesting to note that some months pricr to that Act commg Into [oree

y the Police
to give information, Including the identity of the alleged offender, to a person
claiming te be the victim of an offence. The Police had explained io the
requestor that no charges would be lald because there was insufficlent cvl-
dence that an oflfence hacdl been comimitted. In the course of the investigatlon
the possible appllcation of 5.9(2}(a) of the Official Information Act was
discussed, as were the countervalling publie Interest considerations (s.9(1)},
The complaint was resolved to {he requestor's satisfaction when the Police
agreed to release the name of the alleged cffender. Other Information about
the alleged offencler was riot made avallable,

Balancing Privacy Interests

Recenlly an issue arose as to whether a defendant in a drug related prose-
cution could obtaln access to toll-call schedules, held by the Telecom
Corporation, which he belleved would assist him in the preparation of his
delence. The defendant belfeved the drugs in question had been planted as a
resull of a consplracy. The Corporation refused the request under the privacy
ground, 5.8(2)(a). The Ombudsman readily accepted that 8.9(2)(a) applicd,
since an expeéclation exlsts that telephone communications are private,

- However, the balancing test under 8.9(1} required this Interest to be balanced

against the public interest that justice should be done in the prosecution.

‘Alter examination of the Information in question the Ombudsman concluded

that the privacy Interest should prevalil in this instance. Nevertheless, the casc

Allustrates the ldnds of difficulties which can be Involved in the balaneing of

competing interests under the Act.

Deletions 1o be Advised

A number of recent complaints highlight the need for care in the observance of
the requirements of the Official Information Act when responding fo requests,
In one case.the requestor guessed that deletiens had been made to material
which had been supplied. His concern was that the deletions were not visible
from the documents that had been made available and neither the fact of
deletlon nor the statutory reason had been referred to In the department’s

- response (as s required by s.17(2) of the Act). Accordingly, there was a risk

that e might not have been alerted to the fact that information had heen
withheld. Itis particularly misleading if the requested document Is amended
on a word processor ta remove the withheld material, and reproduced In a form
which dees not indicate the location or extent of the deletion.

Appointment Information

When, because of a falling roll, a school is over-stalffed, several teachers at thal
school may have to apply for the position(s) available, The unsuccess{ul
applicants are accorded ‘protected teacher’ status (Le., they recelve priority in
applying for other vacancles), The Ombudsman recently investigated the
decision of an Education Board not to make avallable lo a requestor who had
become a ‘protected teacher” (and who intended (o appeal} a copy of the
successful appointee's application form and a statemcat of the reasons for her
own selection as protected teacher. The Ombudsman asked the Board on
what basls it could be said that an appeal on a protecicd {eacher decision was
different from an appeal against non-appeintment, In particular, it was asked
whether information about the successful applicant, and/or the reasons lor
the declsion concerning the unsuccessful applicant, would be of assistance fo
the later applicant in declding whether o pursue his or her appeal and/or in
formulating that appeal. The Education Board reviewedl Ils decislon and
released the Informaltlon, resolving the complalnt.
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Official Information Act : Information Report No. 5

Introduction

- & This newsletter provides an overview of the first year of
operations, summarises the June 1984 quarterly return, advises
the new arrangements for future quarterly returns, outlines the
proposed timetable of events for the revision of the "Directory
of Official Information", and reports on recent Freedom of
Information developments in Australia.

The Year In Retrospect

2 From the perspective of the State Services Commission,
the first year of operation has proven the worth of the
training and implementation programme followed in 1982-83.
There have been very few problems reported and all the
indications are that this significant new legislation has
largely been accepted and acted upon in both the spirit and
letter of the law. It is notable that with very few exceptions
staff are willingly accepting their duty to assist with
inguiries and the indications are that this approach invariably
produces acceptable results. However, there is no room for
complacency and further opportunities to improve performance
should be taken.

E _égﬁ g [3 \,
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Reserve Bank Building, 2 The Terrace, Private Bag, Wellington, New Zealand
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3 The area which has attracted the most criticism has been
the delay in acknowledging or deciding requests for access.
Although the Act has no specific time limits to meet, the
policy recommendation of the State Services Commission was that
requests should be met within seven days OR an interim reply
sent advising when a final decision could be expected. It was
further recommended that where the delay was likely to be a
number of weeks further interim replies would be appropriate.

4 As a matter of common courtesy alone, any person doing
business with a government department or organisation should
know that their request has been received and is under
consideration. Even this small effort would go along way to
avoiding unnecessary criticism, and the approach would
certainly be a positive demonstration of a caring and committed
public service.

5 A related concern has been with the lack of detail
supplied when a request is declined. On occasions when the
reason for the refusal has been given in terms of Section 19(a)
only bace details of the section relied upon have been cited.
Such a brief statement does little tou explain what may be a
perfectly valid decision. It is suggested that some attempt to
relate the facts cf the reguest to the reasons for withholding
could make it easier for the applicant to understand the
decision and may well forestall further inguiries or a request
for the grounds to be provided pursuant to Section 19(b).

Quarterly Return of Reviewable Decisions

6 - Reviewable decisions are those which may be taken on
review to the Ombudsman. They include outright refusal of
access, modified approvals and conditional approvals.
(Implementation Newsletter No. 5 of 19 May 1983 refers.)
Requests to correct personal information or record notatlcns
are also included.

7 Returns were received for the June 1984 quarter from all
174 departments and organisations. Of these 135 had not made
any reviewable decisions at all., This has been a consistent
trend throughout the year with the majority of subject agencies
not having made any reviewable decisions at all. It is notable
that organisations, rather than departments, feature most
prominently in this category.

8 For the June quarter the total responses under the
required categories were as follows (annual figures are shown
in brackets).

Official Personal

Information Information
Number of refusals 145 (714) 79 (419)

Number of modified approvals
pursuant to ss 16 and 17 85 (386) 52 (342)
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Official Personal
Information Information
Number of conditional approvals & 152) 16 (65)
Number of corrections pursuant
to S.26 (Personal Information
only) - 6 (26)
Number of notations pursuant
to S.26 (Personal Information
only) 6 (42)
. The number of outright refusals (58% of all reviewable

decisions) suggests there is still room for reviewing internal
procedures with the view to encouraging the maximum use oOF
Sections 16 and 17. The returns indicate that 61% of
reviewable decisions relate to requests for access to official
information,

10 Ten departments were responsible for 67% of all
reviewable decisions. These were Customs, Education, Energy,
Forest Service, Justice, Labour, Social Welfare, Trade and
Industry, Transport and Police.

Monitoring the Act : New Arrangements

11 Starting with the quarter ended 30 September 1984 all
future returns are to be sent direct to the :

Chief Executive Officer
Information Autnority
PO Box 10-351
WELLINGTON

The Authority has indicated that the frequency and content of
the quarterly returns will be reviewed prior to 30 June 1985
and any decisions taken -implemented later in that year. 1In the
meantime your full co-operation in providing accurate and
timely returns would be appreciated.

Directory of Official Information : 1985 Revision Timetable

12 The timetable for producing the 1985 edition of the
Directory is geared towards a June release date. Although this
may seem a long way ahead, the production of the 1983 edition
proved that constant effort was required to ensure pProgress was
being made.

13 In order tc maintain the regular contact necessary Eto
keep this project to timetable every contributor is requested
to nominate an officer, who will act as liaison officer, to the
State Services Commission. The name, designation and telephone
number of that person should be sent to the State Services
Commission, Private Bag, Wellington, Attention : Director of

Information and Support Services, by 30 September 1984.
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14 - It is intended that the 1985 revision will involve a
re-editing of the 1983 text with alterations and amendments as
necessary to bring the contents up-to-date. Further efforts
will be made to bring greater consistency to the format of
contributions and the level of detail included, and
contributors will be requested to compare their section with
examples which will be identified when galley proofs are
distributed. '

15 Departments and organisations may forthwith commence
revising the text as shown in the 1983 Directory. Galley
proofs for marking up changes will be forwarded in the week
ending 12 October and are required back by 24 November 1984,
Revised page proofs will be distributed for checking in the
week ended 16 February 1985 and are required back by 9 March.
Thereafter printing and binding will be completed by the
Governmnent Printer to meet a June delivery date.

16 Once the full extent of the proposed text changes are
known a decision will be taken on the format and method of
presentation of the Directory from 1986 onwards. However, the
1985 version will remain in the same page size and binding, and
be distributed on the same basis as the 1983 edition.

Recent Freedom of Information (FOI) Developments In Australia

17 A survey to assess le¢vels of public awareness and
understanding of FOI rights indicated low general levels of
awareness and, in particular, understanding of rights.

18 The Attorney-General has subsequently requested the
implementation of a public information programme involving:-

. % the intensification of publicity efforts of
individual agencies;

* the undertaking of a centralised publicity
programme; and

* the monitoring by the Attorney- General s department
of the effectiveness of the programme.”

19 . Examples of the initiatives taken to assist in raising
public awareness and understanding include

* printing of FOI message on standard application or
notification forms;

* inclusion of a similar message in correspondence
notifving persons of dec151ons that may atfect them
adversely; and

¥ inclusion of articles explaining the operation of
the Freedom of Inforation Act in newsletters and
bulletins circulated amongst members of the public.
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20 - The recommended form of the FOI message is as follows:

Freedom of Information

Under the Freedom of Information Act you can ask to see
government records such as your (type specified) file.
You can also ask to see rules and guidelines used by the
Department of (name specified) when assessing your
(specify nature of business). Further information on the
Freedom of Information Act may be obtained from any
office of the Department of (name specified).

Action Required by this Newsletter

21 * Amend instructions regarding despatch of gquarterly
returns to direct them to the Information Authority
starting with the return for the quarter ending
September 1984 (paragraph 12).

* Advise name of "Directory" revision liaison officer
to State Services Commission (paragraph 14)

A C Davis
Secretary



This circular will not be published in the Public. Service Official
Circular. '

A Davis
-Secretary
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1 The specific proposals of ‘the Information Authority
(along with comment by the Authority and by the Commission) are
set out on the following pages. The Authority recommends
additions to Part IV of the Official Information Act (OIA),
which currently deals with the right of access to personal
information. The Authority's intention is that new sections be
added to cover the collection and use of personal information -
thus filling a considerable gap ‘in the existing legislation.

GENERAL C:C)thdIEIGfEEB

DEFINITION OF TERMS

251 'Personal information' as defined by the OIA means any
: official information held about an identifiable person.
'Person' includes a.corporation sole and also a body of
- persons, whether-.corporate or unincorporate t0fficial -
..information' is defined to mean-any infcrmat1on held by a_ . .
:;'government department Minister of the Crown in his .
joffic:al capacity or 1isted organisation e

THE 88C &HD PERSON&L INFORMATION

2.2 In the course ‘of 1ts act1v1ties the Commission collects,
holds and uses a considerable amount of personal -
Ainformation on Public Service employees. ' As the central - .
.personnel authority for the Public Sérvice the. COmmlssion
also has broad responsibility for guiding departments in
their handling of personal. information. Finally, like .
any other department the Commission holds information on
its own employees. The type of information held on
personal files is listed in annex 1.

2.3 Much personal information is collected from departments
on the Commission's behalf by the Personnel Information
and Payroll Service (see annex 2). Some of this is
published in the Public Service Official Circular (for
example, appointments, salary, grading, location,
retirement, death) and the Classification List (name,
gender, date of birth, ddte of appolntment, salary,
gualifications).
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The Commission sometimes collects or receives information
about Public Service employees in addition to that
indicated above. This information often originates with
a third party and is deemed necessary for the purposes of
the appointment process or disciplinary cases.

THE AUTHORITY'S PROPOSALS

3.1

The Commission is currently reviewing the guidelines for
departments on information to be held on personal files.
It is anticipated that the new guidelines will be
finalised well before any consideration of the
Authority's proposals by Parliament. . However, in drawing
up the new- -guidelines.the Commission will take account of
the proposed new leglslatlcn.

Procedures on personal 1nfcrmaticn set out in the Public
Service Manual (for example section A, appendix 1i: data
required for decision-making; section R: information
available for appeals; and section V: staff records)
would have to be reviewed and amended, if necessary, if
the Authority's proposals become law. Many of the Public
Service forms on which personal information is collected
wculd have to be rewritten

J.It 13 prcposed that the Gommission 1ndicate its hrcad

- . agreement with the- reccmmendaticns of .the. Infcrmaticn
.'Authority. but in dcing so indicate the follcwlng areas
of concern* . :

-(g)'uthat the need ‘to obtain 1nfcrmation on emplcyees

from third parties ‘be raccgnised Such mnformatzcn_
may be necessary for -appointments and in -
disciplinary cases, and the confidentiality of the
third party's comments may need to be respected;

(b) that the brcpcsad-lcgisiction should not be
retrospective in that existing personal information
would not be subject to clauses 23A, 23B and 23C;
and

(c) that the implementation of the proposals would not
necessitate substantial new bureaucratic mechanjisms
and procedures nor involve substantial additional
costs. .

LB TR b bR BN R AR R LR TR



APPENDIX A

COLLECTION USE OF PERSONAL INF TION:

SUGGESTED NEW SECTIONS TO PART IV OF THE
OFFICIAL INFORMATION ACT 1982

284 NEED FOR COLLECTION ~ A department or Mintster of the

i Crown or organisation may colleot personal i(nformation
only {f the need for tt ariees from the due exerciee of
the dutiee and responestbiitties of the department or
Mitnister of. the Crown or organteation.

Comment by the Information Authority

This is the fundamental question - is collection necessary to
the activity of the agency? It brings into focus the competing
interests of the State in the effective carrvying out of the
public interest, balanced against the privacy/confidentiality
interest of the person concerned. This should be the starting
point for consideration of whether the collection is justified
or not. Any collection of personal information should have to
clearly outweigh the privacy/confldentlallty interests and the
agency should be able to show the need for its :.collection.:

. Collection is on-a 'need to know' not. a_.‘'nice to.know'. basis.

Information which'is merely- 'ihcidental .to' or - 'connected with';f
" the purpose has no baaia for. eollection S

A requirement that the lnfurmation ‘should be collected by
. lawful  means has not, been included - this’ goes- without saving
. No agency has the right to break the law. - :

Comment by the State Services Commission .,

Agree,

238 MEANS OF COLLECTION = (1) A department or Minteter of the
Crown or organtifsation shall collect personal (nformation
directly from the pereon to whom (¢t relates except -

(a) Where the i(nformation is already pubitely
available; or

(b) where the person authorises ¢nothor method of
collection; or

{(¢) where such collection would prejudice the purpoee of
the collectton; or:

{d) where (t would be of benefitt to the person.

HESHRERQORBIRRRLRNIaREL oL e
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Comment the Information Authorit

Whenever possible in the interests ‘'of failrness and accuracy,
information should be collected from the subject, particularly

when the information may be used in decisions affecting that
person.

Only when the information is:

already publicly available; or

the subject has authorised otherwise; or

it would defeat the purpose of the collection; or
it is to the benefit of 'the subject;

* B ¥ *

should the collection be from third'partiea.

COHnent bg the State SQrvices Gonniasion

Much of the personal information held by the Commission is
collected from the person concerned. The Commission also,
however, collects personal information from third parties.
This takes the form of testimonials or references sought, or
enquiries about a person made, in the context of job
applications. It algo includes information gathered in the
course of disciplinary cases. The Commission would not wish
this information gathering to be hindered.by new legislation.

In fact the means of collection :in -these Ainstances would 11kel?
;be covered by the proposed clauses 23B{b) (c) :

‘23¢C --pxzsoﬁ”ro-ns rdLn - rﬁsfpcrcoﬁ'fraﬁ wham"kud'inrdrhdtfon~

ie collected shall be told, . except where -t would
prefudtice the purpocc ef thc co!lccttou ~Lh.-

. (@) the purpose for whtoh the tnformat(on la bctng
collected; and 1 .

{b) whether the collection of the jnfarmatton te
required or te authorised by or under lew, and
whether dteclosure by that person of such '
itnformation (e mandatory or veoluntary: eand

{(¢) the effecate on the pereson, if any, of not providing
all or any part of the requasted information; and

(d) the categoriee of pereone who wiill have access to
the information; and

(e) the rightes of access to and correction of personal
tnfermation provided by thie Act.

Comment by the Information Authorit
The requirement to advise the dabove to the person the

information 1s requested from, while primarily concerned with
the Informing Principle (IA/3), will also contribute to -
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IA/1 necessity for the information through having to
clarify the purpose for which it is used;

IA/2 fair collection as there 1s the need to justify the
collection to the aupplier and make known the powers to
collect;

IA/7 objective reasons, becauae having to clearly state
why the information is needed and justify collection
should make the ground for collection more objective;
IA/8 relevance of purpose is also more likely to be
achieved. :

An exception to the need to advise the person can only be given
where it can be clearly shown that the purpose of the
collection would be frustrated if the person providing the
information was advised of the reasons for collection. While
clause 23A still requires justification for the collection of
this information, the matter of collection of what might be: . .
called 'intelligence records' raises a number of iesues. A
chief characteristic of such records is that they are usually
gathered for the purpose of taking adverse action against the
subject of the information. The ones causing most difficulty
within this context are the criminal and the security
intelligence systems which probably have no controls other than
those developed within the organisation itself, and only
internal auditing systems. While one can assume that such
systems will primarily be held by law  enforcement agencies,

. .this may not necessarily be so because the function of such
{syatems daes not lead to public announcement ] :

"While we realise that - requirlng the appllcatlon of the
‘collection and use of safeguards to. such information would be

.. to weaken .its effectiveness,' and therefore the functions of: the.
.agency collecting the information, we aré also aware of the .

risk of abuse of the records, and the potential for ;
considerable harm to the individual. We have at this stage
provided for an exemption of the needto collect 1nformation
from the subject or -to advise the person from whom the -
information is collected where these would frustrate the
purpose of the collection. We will be very interested in the
response to these provisions.

Comment the State Services COnniasian

Basic personal information on Public Service employees (eg age,
gender, qualifications, work experience) is collected on form
17A - the standard application, for appointment form. When a
person is appointed to a position some of this information is
transferred to the Personal Information and Payroll system.
This information 1s necessary for two purposes: for
aggregation as key statistic data on Public Service employment
and to enable individual employees to be paid. The
cgnsequences for an employee in not surrenderng the bulk of
this

SRR MR R AR R 5:€r<:§:§r~':lklz%)=:. RHER IR RN AR RAR NN HE NSRRI R L L ER
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information, for example, proof of educational qualifications
or a bank account number into which a salary can be paid, are
painfully cbvious. Essentially a person's appointment cannot
be effected until basic personal information is made available.

The Commission perceives no difficulty in amending the PS17A
and other forms on which personal information is collected so
that persons are advised of the matters in sections (a)-(e) of
clause 23C. However, the Commission would stress that for
practical reasons this could not be done retrospectively;
information to be collected but not that already held would be
covered by clause 23C.

28D 'HOLDERS AND USERS TO ENSURE INFORMATION SECURITY - A

department or Mintster of the Crown er organisatien whioch
holds or uses personal information shall take atl
reasoneble stepe to ensure the tnformation (s cdfcquardld
against unauthorised adsccess, alteration, use, disclosurs
or destruction,

Comnent by the Information Authority

There may be occasions when the holder of the information is

~not the user, hence the requirement that both are responsible
_ :for information security.-

f'Canant bz tha State s-rvicea connisaion

The Public Service Regulations and Public Service ManuaL.'

Instructions contain directions concerning . information.

‘security. . They were amended to reflect the provrsions .of the

Official Information Act of 1982. ' This clause would not

- necessitate further change; although it would perhaps be

appropriate that the Commission remind depariments of their
obligations in this area when the Official Information Act is
further amended. .

23K USKERS TO ENBURE INFORMATION QUALITY - A department or
Mintster of the Crown or orgenieatien which usee personal
information ehall take all reaeonable stepe to snsure,
when the (nformetion ts to be used, that (t is agcourate,
up-to-date, complete and net misleading: fcr the purpose
for whioh (¢t ie to be ueed. :

Comment the Information Authorit

The onus to ensure information quality falls on the user, not
the holder or collector, although this will often be the same
person. If the information is being used by someone other than
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the holder and collector, it should be the users responsibility
to check that the information is suitable for the purpose.

When information has been collected for a purpose other than
that for which it is being used, (see Clause 23F), it is quite
likely not to be complete or up-to-date for that use. If there
is a time gap between collection and use, even where the
collector and user are the same person, there is need to check
to ensure information quality. The ultimate responsibility for
the quality of any personal information used, whether for the
purpose collected or not, must be that of the user.

Comment by the State Services 605gisaibn ‘

The Commission receives much of the personal information that.
is required from government departments. The Commission would =
generally assume that that information is correct and would
consider that no additional steps were necessary to confirm its
accuracy. It would seem reasonable that the quality of the
information be confirmed with the originating department only
when and if the user's suspicions about the accuracy of the
information were aroused.

28F USE FOR OTHER PURPOSES - (1) A d¢p¢rtmlnt or Miniater of
.- —the Crown op .organisation mey use or alilow the use of _
'u.porconcl !nroruatlen._thc use of which te ‘not- proh(bltcd.
-I“or rncﬂtatc& by ‘any other cnuotntnt. !or @ purpose othlr
'lhdt the - purpoco ror ﬂhloh it wae colltotld only (f

:_(u) 1th¢ oublcct of thc ;nforuatton has conalntcd lo th-'
; - uge; . or L
~(b) -the purpose lt 00n013$¢nt wtth the- purponc fqr vhtthF

: the lnforaaflon waes obtained; or :

(e) the information ia available in ¢aoorduno¢ vi!h

- Parts ! and Il of thie Aat; or

(d) theé department or Minteter of the Crovn or :
"organieattion believes on reasonable grounde that the
uge of the information ie necessary to prevent or
leseen a eerious and imminent threat to the Iilfe or
heatth of the psrson or gome other pereon; or

(a) the use of the information for that other purpose ia
required or authorieed by law; or

(f) the requeet, in writing, is made by an investigative
body tteted in the ..... Schedule of this Aot, where
the tnformation tes required for the maintenance of
the law, fnocluding the prevention, tnvestigation and
detection of offencee, and the request epecifies the
purpoee and desoribee the information to be
diectosed; or »
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(g) the information te to be used in aggregete form or
-for stattetical or research purposes and wiil not be
publitshed in e manner that w{ll identify any pereon.

(2) A record shell be kept by holders of pereonal
tnformation of any use made of that (nformation for e
purpose other than the purpose for which {t was collected.

($) Nothing in thie section affecte aﬁy power of a Court
or other body acting fudictally to require the production
of svidence.

Comment by the Information Authority

This provision is probably the one most likely to raise
difficult issues for holders, potential users, suppliers and
subjects of ‘information. While the purposes for which
information is collected should be specified at the time of
collection there may be justifiable reasons for use for other
purposes which are in the interests of the subject, or where
the public interest in that use outweighs privacy or
confidentiality interests listed in the suggested clause 9A.

Wherever possible, other uses should only be allowed with the

- .consent. of the subject. There will be occasions, however, wheh, o
.-, there 'is no scope for that consent and where. exceptions are :
'justified . It iis ‘also important -that the ‘uses for other -

purposes ' is in line with the reasons’ ‘under-the OIA for.

| .withholding perscnal information ‘o third parties, whether theyj. .

be natural on legal persons. Clause 23F therefore must be
compatible' with the: suggested new clause 9A, as well as . .
sections 9(2)(b) and (ba) enacted by .thé 0fficial Information -
Amendment Act 1987. Clause 9A is concerned with reasons for
refusing to release information on natural persons to third.
parties, whereas Clause 23F accepts that there can be occasions

‘when there should be access to the information and states when

and how these could occur.

The use of information for other purposes, and whan the consent
of the subject has not been obtained, is suggested as
reasonable only when the information -

* is needed for health or safety reasons (eg communicable
diseases, certain industrial safety matters); or

* use will be consistent with the purpose of the original
collection and may not have been known at the time of
that collection (eg the use of animal ownership figures
in an exotic disease outbreak to trace likely suspect
properties); or *

* is required by other laws (eg taxation), although these
should be rare as all such purposes should have been
advised at the time of collection. Collectors should
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know of any other laws that may require access to the
information and take these laws into account when
deciding on the justification for collection; these
should therefore be advised to the person supplying the
information: or

* is required for specific investigative purposes,
primarily by the police. :

To ensure it is possible to trace uses of.the information a
record should be kept of those uses other than the ones for
which the informaticn was collected.

The prevention of computer matching, without_sufficient
justification, such as on fishing expeditions, is one of the
main reasons for constraints on collection and use. When
Parliament believes that such a matching programme 1is

- necessary; it should be provided for in primary legiélation;"“-

which then allows the public to have a contribution to the
debate through the Select Committee hearings on the Bill.

Subclause (e) aims at preventing 'matching' unless it is

specifically provided for by law.

Striking the right balance between the public and private
interests in access to information for the 'maintenance of the
law' is not easy. Should we allow any agency that may have a
qbncérn'that there has been ‘a possible dinfringement of the law, .
however minor; to. have:.accessa to’ personal -information to check -

.-}ﬁthat susplcion, or: do we restrict it purely to’ investigatory
 bodies and set out ‘rules by which’ they might request A
information? ‘Do we make the release mandatory, or should 1t be

at the dlscretion of the head of the -agency concerned?

The Authority has taken the view that there should be a

‘restriction on access to personal informatiorn, and that: this

type of 'fishing expedition' should not be permittéd. Access
for investigative purposes -should be permitted only when there
is ‘reasonable cause to believe that the requested information

“is material to the investigation. We. haveé used as a model for

subclause (f), the Canadian Privacy Act that has a
discretionary provision which does not grant federal
investigative bodies any right of access to personal
information. Rather, the provision leaves to the discretion of
the head of the agency from which the information is requested
the ultimate decision on disclosure, pursuant to a written
request, which must specify the information being requested and
the reason why it is wanted. Those investigatory bodies which
may make requests are listed in a Schedule to the Privacy Act
and information cannot be released in response to a vague and
indeterminate inguiry. It would appear that to date there have
been no major problems arising ‘from the Canadian provision.
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Comment the State Services Commission

Certain of the basic personal information that the Commission
collects on all employees may be relevant to other purposes -
for example to the consideration of disciplinary cases.

Some of the basic personal Iinformation collected by PIPS is

published by the Commission in the form of the "Classification

List®". The list gives details of each employee's sex: date of

birth and appointment; designation; grade; salary:;

location; date of increment and gualifications. It is

available only within the Public Service; yet clearly there
! exists the possibility of the information in this publication
being used for other purposes - both by public servants and by
members of the public who manage to gain access to it. The
Commission would accept that it be obliged to take 'reasonable'
steps to ensure that this and other personal information is not-
used for other purposes, and that when it is those other
purposes be recorded. Ultimately, however, the Commission
could not be held responsible for the misuse of personal
information it has collected.

23G PUBLICATION SETTING OUT PERSONAL INFORMATION HELD - A
: department or Minteter of the Crown or organisation
" helding personal’ tufo#ﬁctton ehall make avatlable, tn all
~tte public offtces, by the 81 ‘March of" each ycar an - S
."up-to date- publlcatton thct ‘includes’ tn rctp.ct of cach.-t
Jdcpartnont or: Hlnlttcr er thc Crown or erganttnttnu -

(1) the edtcgoriet qf flloc ot parconal !nformatlon : b
.- matntained:; and ;b ' :

- (2) .the nature of ths thforuatlou.containtd in thoee
‘ fties; and -
:{8) ' the purposes for which the information wua obtalnad
; or compiled and te usdéd; and
. (4) the name or names of any other d¢partmcnt or
Mintster of the Crown or organieation or person to
who the information (s digclosed and the purpoee of
such discloasure; and
(8) the steps that the pereon should take i{f he wiehes
‘'to obtain access to personel {nformdtion.

Comment by the Information Authority
There is already a limited duty to provide some of this

information in the Directory of Official Information (s.20 of
the OIA) and this extends that'duty in relation to personal
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files, whether on manual or electronic systems. It is not
intended this more detailed publication be included in the
Directory but that it be available at all public offices of an
agency for perusal. Such a publication reinforces the
collection and use requirements and should assist both the
public and the agency with specification of requests.

Comment by the State Services Commission

The Commission currently has responsibility for producing the
Directory of Official Information once every two years. The
Commission agrees that the Directory and the proposed new
publications be kept distinct. The arguments in favour of a
composite publication covering official information held by all
organisations subject to the Act do -not, largely, apply to the
personal information held by these organisations. Personal
information is by definition much more specific than official
information. - The ‘information that it is proposed each -
organisation produce in individual publications would be in
such detalill as would make a single composite volume
impracticable.

23H APPLICATION PROVISION - (1) Any provistons (n any
snaotment in relation to the collection and uee of
personal information by a department or Minteter of the
- Croewn oF oryanlaatton .ahall bs read sublact to the
.provtliano in_ se.23A to :IG of thla Aec unlccc -

(&) ca. lcttir Act ltctca tt dpplctl aotwtthctanding
- thie Act: ‘or " ; .
(b) the provtl!au te cplotflcd in thc..,....;gohcdulc to
thtc Act. . - e . . :

Comment by the Inforggtinn Aﬁthor; ty

' There .are, as we. have already indicated .a 1ange number of

statutes g1V1ng powers to collect and use’ personal information
and these may raise a number of issues that will have to be
considered by departments and organisations and brought to the
attention of the Authority. The intention of this proposed
legislation, however, is to ensure that where such statutes do
not measure up to the Principles for collection and use and it
is agreed that they should do so, the deficiencies are provided
for in the OIA. To require the amendment of a large number of
statutes to bring them into line with the Principles would be a
time consuming and frustrating exercise.

There may also be some present legislation (eg to do with
maintenance of the law) which departments and organisations
believe should be retained and stand outside the ambit of
clauses 23A to 23G. If agencies believe they have a case for
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exempting their particular powers from the proposed legislation
they should advise the Authority giving detailed reasons for
such exemption. The Authority will discuss these with the
agency. Clause 23H ensures that clauses 23A to 23F prevail
over any present or future provisions regarding collection. or
use unless the provision is specified in a Fourth Schedule to
the OIA, or in future legislation it is specifically stated
that "notwithstanding the Official Information Act" the
provision would apply. :

Comment by the State Services Commission

The Commission would not seek exemption of any provisions in
this Act from the proposed legislation.
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Official Information Act : Information Unit Report No. 4

Introduction

1 This newsletter summarises the March quarterly return,
comments on problems with the returns, gives preliminary advice
on the 1985 revision of the Directory of Official Information,
refers to a recent judgement of the Court of Appeal, comments
on Ombudsman reviews, and advises of organisational changes
affecting the administration of the Official Information Act in
the Office of Lhe State Services Commission.

Third Quarterly Return of Reviewable Decisions (to 31 March
1984)

2 Reviewable decisions are those which may be taken on
review to the Ombudsman. They include outright refusal of
access, modified approvals and conditional approvals
(Implementation Newsletter No 5 of 19 May 1983 refers).
Requests to correct personal information or record notations
are also included.

3 Returns were received from all 174 departments and
organisations. Of these 131 had not made any reviewable
decisions (December 1983 132, September 1983 126).
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2.
4 The total figures under the reported categories were as
follows:
Official Personal
o ! Information Information
Number of refusals 113 175%
Number of modified approvals
pursuant to ss 16 and 17 53 61
Number of conditional approvals 14 10
Number of corrections pursuant
to 5,26 - 9
Number of notations pursuant
to S.26 - 14
* Includes 120 examination script requests
5 The returns show the trend towards fewer revxewable
decisions continuing (exam scripts excepted).
Official Reviewable Decisions
Information
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6 Applications for personal information pursuant to S.24 of
the Act involve the exercise of a legal right which is subject
to very few constraints. It is to be expected that in
processing such requests every effort would be made to
facilitate access and where grounds for withholding some
information are present, the provisions of ss 16 and 17 would
be used to protect that information only. If the examination
script requests are treated as a non-recurring anomaly, the
trend towards non-refusals of personal information requests is
a very positive sign of the commitment given to the spirit of
the legislation.

i Nine departments and one organisation were responsible
for 66% of all reviewable decisions, These wWere Customs,
BEducation, Energy, Housing Corporation, Justice, Labour, Social
Welfare, Trade and Industry, Treasury and the University
Entrance Board.

problems with the Quarterly Rekturn

8 The value of any information return is dependent on the,
cn-operation of those supplying the raw data. Timeliness and
accuracy are essential. From the outset a consciouc e¢ffort has
been made to keep the content of this return to the bare
minimum. However, despite this, some have considerable
difficulty providing the details within a reasonable time. For
the March period two large departments were over two months
late in providing the information.

9 By far the majority of contributors manage to make the
return within a short time of the end of the quarter and with
effective management there seems to be no valid reason why the
same cannot be achieved in every case,
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10 Departments and organisations are again requested to
review the manner whereby this information is gathered and
forwarded to the Information Unit (see paragraph 18) and make
whatever improvements are considered necessary Lo meet the 21
day target suggested in the Second Report.

T In addition, there are still some coding problems in
distinguishing between personal and official information which
call the accuracy of returns into question.

% A request to have access Lo personal information about
someone other than the applicant is an official
information request.

Ll A regquest for access to establishment charts and similar
information is an official information request.

* A modified release is where some part of the information
is withheld or the form of release is not in the manner
requested by the applicant.

* a conditional release is where the information could be
withheld in terms of the Act bhut there are special
reasons why it should be released subject to appropriate
controls eg. a speech released under embargo, a
researcher granted access to personal information on
condition information identifying individuals is not
published.

Directory of Official Information

12 The first comprehensive revision of the directory is
scheduled to be completed in 1985, Instructions regarding the
programme of activity will be released later this year. For
next vear it is intended to completely reprint the directory,
incorporating necessary additions and amendments. However,
consideration will be given to other forms of presentation in
subsequent years, including loose leaf subscription.

13 Providing there is sufficient demand (a minimum of 100
orders) the full text of the 1983 Directory can be provided on
microfiche. This option has been offered to all public
libraries. Departments, organisations or other interested
parties should contact the Information Unit {(but see “
paragraph 18) if they wish to purchase copies. The price is
expected to be about $4 per copy although this w111 be
influenced by the level of demand.

Fletcher Timber Limited vs The Attorney General (CA120/83)

14 This judgement of the Court of Appeal released on

18 April 1984 includes some interesting observations on the
effect of the Official Information Act on the issue of public
interest immunity {(crown privilege). 1In summary, these amount
to judicial recognition of the evolving public attitudes
towards making information more freely available, which has in
turn led to increased restrictions on the circumstances in
which information can be withheld.
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15 The decision would be of particular interest to those
considering requests for access to information on policy
matters or in the form of advice to Government,
Reviews by the Ombudsman
16 The Chief Ombudsman, in discharging his responsibilities

under the Official Information Act, must form an opinion as to
whether the Minister of the Crown or department or organisation
concerned has correctly interpreted the Act as it applies to
the particular information requested. His opinion will be
reached in conformity with the purposes of the Act and the
principle in s.5 that information shall be made available
unless there is good reason for withholding it. The onus is on
the Minister of the Crown or department or organisation
concerned to satisfy him that the decision was correct.

Reports should therefore cover in full the reasons and grounds
under the Act on which the decision to withhold the information
requested was based. If full and careful consideration has
been given to the original request, those reasons and grounds
should be evident from the file.

17 While in the early stages of the Act's operation the
Chief Ombudsman was prepared to consider, in the course of his
review, new arguments or justifications for the original
decision, particularly when a decision on a request was made at
a relatively low level, he has advised that is no longer
justifiable. The Act has now been in force for a year and
procedures for considering requests should by now be well
established. The Chief Ombudsman will therefore regard the
first report as the full and final submission on the matter
unless it becomes apparent that further clarification from the
department or organisation concerned is called for. If the
report and relevant files do not satisfy the Chief Ombudsman
that the decision to withhold the information is correct, he
will be obliged to form an opinion accordingly and to recommend
that the information be released.,

Organisational Arrangements for Advice and Assistance from the
State Services Commission

18 The State Services Commission has reassigned
responsibility for official information matters to its
Information and Support Services Branch and will close the
Information Unit with effect from 6 July. After that date
ingquiries concerning the operation of the Act should be made in
the first instance to Mr I H Miller, Director, Infarmation and
Support Services,

1

g

D K Hunn
Commissioner
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Information Regime for Local

Authorities

The Local Government Official Information and Meetings Act (LGOIMA), was
given Royal Assent on 17 July 1987 and comes Into operation on 1st March
1988. The purpose of this legislation is to apply the access to informatlon
principles of the Official Information Act to local government.

Access and Public Meetings

The Act has two maln sections, Parts |
to VI relate to access to information
held by the local authorities listed in
the First Schedule. Part VII will
replace the present Public Bodies
Meetings Act.

Applies To
The access to information parts of the

Act will apply to all local authorities,
including airport authorities, city,
borough and county councils,
licensing trusts, and harbour, hospital
and electric power boards.

Commences 1 March 1988

This allows for extensive tralning
programmes to be run by the Local
Government Training Board to equip
local authority officials and staff to
effectively respond to requests for
official information. Any request to a
local authority for information is a
request that must be dealt with under
the LGOIMA. As under the OIA, there
is no such thing as a formal ‘official
information request’ and the Act does
not need to be mentloned when the
request is made.

Parallels OIA

Except for some fine-tuning to suit the
local government situation, the pro-
cedure [or requests and the require-
ments for withholding information are
very similar to the OIA, and Include
the recent amendments made to the
OIA In relation to time limits on
responding to requests. To assist the
public in making requests, and to
provide details of the information held
by each local authority, they are
required to produce a publication,
updated annually, containing inform-
ation about the various committees
and thelr functions, management
structures and activities carried out.

Veto and Appeal
Under LGOIMA, a decision to veto an
Ombudsman's recommendation must

be made at a full meeting of the
elected loeal authority. (Under the OIA
it is made by the Govenor-General by
Order In Council). 1f such a decision
is made, it must be published in the
New Zealand Gazette and publicly
notified within the district of the local
authority. The notification is to set
oul the reasons for the decision,
grounds in support of it and advice on
which the decision is based. The
person denled the information may
apply to the High Court for a review of
the Council's decision on the ground it
was wrong in law. There is a further
right of appeal le the Court of Appeal.
Costs must be pald by the local
authority involved.

Accountability

The Govertunent believes thal
accountability and openness in local
government should be enhanced by
malking local authorities responsible
for their actions. Central government
involvement (ie Cabinet veto or
individual ministerial Vetlo) is seen lo
hinder local authority/Ombudsmen
relations and the relationship between
central and local government,

Local Government
Information
Training

Local Authorities will be assisted in
thelr operation of proceduires in the
Local Government Official Information
and Meetings Act by a speclal training
programme to be conducted before the
Act comes Into force on the 1st day of
March 1988. The tralning progranune
is being developed and co-ordinated by
Mr M J McGill, the former deputy
Town Clerk of Rotorua District
Council.

Public Bodies
Meetings Act to
be replaced

On 1 March 1988, Part VII of the Local
Government Official Information and
Meetings Act 1987 (LGOIMA), will
replace the Public Bodies Meetings Act
1962 (PBMA). It will apply to all those
bodies presently covered by the PBMA,
regardless of whether they are under
the OIA or LGOIMA in relation to
access for information.

Meetings, as defined in the Act, are to
be open to the public, and must be
publicly notified in advance, stating
dates and venues. The grounds on
which the public can be excluded from
a meeting have been deflined in 5.48
and in summary are:

+ If matters would be disclosed for
which good reason for withholding
would exist under sections 6 or 7
(except s.7(2)(0)(1)) of the LGOIMA
or, if the body comes under the
OIA, under s5.6, 7 or 9 of that Act
(and excluding s.9(2)(g()).

Considering an Ombudsman's
recommendalion.

+ Where the body is deliberating on
certain proceedings (essentially of a
‘judicial’ nature).

+ Where disclosure would be
contrary to the provisions of an Act
or would constitute contempt of
Court,

+

The right of the public to inspect or
receive copies of minutes of a meeting
has been retained, Any requests for
minutes of closed sessions of meetings
must be dealt with as a request for
official information and can only be
refused under the relevant provisions
of the LGOIMA or OIA, as appropriale,
Members of he public can also obtain
coples of agendas for meetings.

As in the Public Bodies Meetings Act,
LGOIMA gives the person presiding at
a meeting the authority to require a
member of the public to leave a
meeting if the orderly conduct of the
meeting is belng prejudiced. Such an
eviction must be based on reasonable
grounds.
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Extensmn of the
Organisations

OIlA to Other

The 1987 OIA Amendment Act included a large number of new bodies under the
OIA, particularly in the education and hospital flelds. As discussed elsewhere
in this bulletin, the 198? LGOIMA extends the Act to all Jocal bodies from

1 March 1988.

'I‘h{s still leaves a large number of
statutory boards and committees
whose inclusion should be considered.
The Cabinet Office Register of Statu-
tory and Allied Organisations lists over
400 such bodles, of which a number
are already set out on the 1st Sche-
dule to the ClIA. A second group, of
mainly unincorporated advisory
bodlies, appears to be covered by s.2(2)
of the OIA, while a third group appears
to be excluded, either because their
only function fs judicial, or they have
the powers of a Commission of Inquiry
under the 1908 Act, or are regarded as
a Court. (Sectlon 2(6} of the OIA)

There is no definite pattern across
departments for the legislation that
establishes a particular body and
there are a variety of procedures,
powers, functions, and funding for
apparently similar bodies.

Questions that the Authority believes
should be asked when deciding
whether or not the OIA should apply to
statutory bodies include:

+ whether members are appointed by
the Governor-General, Minister or
Department, or not;

whether it must take direction from
the Minister or Department in
policy and in carrying out functions;

whether it advises the Minister and
recommends on matters within its
jurisdiction;

+ whether it Is carrying out public
interest functions on behalf of

Government:

whether it is funded from central
government and whether there are
constraints on Its spending;

whether 1t must comply with the
Fees and Travelling Allowances Act;

whether it Is serviced by a
Department and whether it has its
own stafl.

It should not be necessary that all of
the suggested criteria be met. Some
bodies, for instance, do not advise the
Minister but carry out a task on
Government's behalf; in some
instances not all members are
appointed by the Governor-General or
Minister; in some cases funding is
partially from the Department; in
others registration fees or levies may
contribute the complete funding,
Where, however, a substantial degree
of relevance is revealed by the criteria,
the Authority believes that body
should be included.

The Authority is presently working
with Departments to establish which
statutory bodies responsible to their
Minister(s) are covered by s.2(2) of the
OIA {and therefore don't need to be
listed on the First Schedule of the
0Ol14), and which ought to be listed.
With 542 bodies and 37 Ministries
involved it is a time consuming task.

+

Local Government Accountability

In his speech at the time of the second reading of the Local Government Official
Information Meetings Bill, the Minister, Dr Michael Bassett, cominented on the
impact this legislation would have on local authorities. The following are

extracts from that speech:

“I believe that the Bill will make major
changes to the way in which local
authorities operate. If local authoritles
are to cope with the demands placed
upon them by the Bill, they will need
to ensure that all their manual record
systems are in proper order. In
particular, the Bill will have a major
impact on the territorial authority land
information records.

...S5ome _tcrritorlal authorftlcs already
provide land information records
specific to individual properties on

request, However, the effect of the Bill-

will be to require all territorial
authorities to do likewlse, .

...The other area in which the Bill will
have major impact is in the provision
of meaningful and timely accounting
information. Local authorities are
major financial enterprises. -Some
local electors will not be satisfled with
out of date financial accounts that fail-
to show the current filnancial poslt.lcm
of the local authority.

...I hope the Bill will spur local
authorities on to become more efficient
and effective managers of the
resources that are entrusted to their -
care. The overall objective of the Bill is
to promote the greater accountability -
and efliclency of local government”.
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OIA Operating Well

The Information Authority's 1987 Annual Report discusses the operation of the

OIA and
from the Report

“In its 19886 Armual Report the
Authority sald it believed that review-
able declsions 1.¢. those which the
Ombudsmen can be asked to review,
appeared to have reached an esta-
blished level. This year's total
supports that view with a small 1.9%
arop {21 decisions) from the 1986
year.

It 15 always a matter of some surprise
that the working activitles arising from
an act designed, as is the OIA, ta.
making official information available
as the general and desirable state of
affalrs, should be so much involved in
questions of whether to release
information or not. But, within the
nature of things, establishing the need
to protect information, against the
general case, for matters of public
interest or personal privacy must
attract detalled considerations as this
section demonstrates.

Kcfusels In Public Interest

The ©1A+4n sections G, & and 27, sets
out conditions where, it is believed,
the public interest may be better
gerved'by withhoiding information
than by releasing it. Individual
privacy and commercial confidentiality
are two of these conditions most
commonly giving rise to conslderation,
and this is reflected In the reviewable
decisions made by the seven depart-
ments most concerned. These
departments made nearly 71% of all
reviewable decislons in 1986/87 and
most were coiice:uca with personal
information requested by the subject
or other parties. They will continue to
be involved in comparatively high
levels of reviewable decislons becattse
requests to them are usually for
information about individuals or
businesses.

Decigions Complained Of

1t is usefuil to compare the totat
number of reviewable declsfons with
the number of complaints made to the
Ombudsmen and with those that are
finally sustained. In 1985, 1986 and
1987, about thirty percent of the
decisions to withhold in whele or part
appear to have been complained of to
the Ombudsmen's office {requesters
must be told, when a reviewable
decisfon is made, that they may ask
the Ombudsman to review that
decision). While there may be some
who:might have had cause to complain
but did not, the majority evidently felt
that the Initial decislon made by the
agency was acceptable in the
circumstances.

leves it is generally being well implemented. The followmg is taken

Complaints Not Sustained

Of the complaints moving on (o the
Ombudsmen, about 47% in 1985 and
1986, and 52% in 1987, have not been
sustalned or further investigation has
been discontinued or seen as not
warranted. This leaves around half
judged to have some justification. Of
these cases, 165 in 1985, 177 in 1888
and I81] in 1987, were resolved on
further inquiry by the department or
organisation concerned. and did nat .
require a formal recommendation from
the Ombudsmen,

Dispersed Decisions

These figures may seem high, but they
should be {udgcd in the clrcumstances
which apply within the departments
and organtsations where decisions to
release or not release are first made.
Matters are dealt with in the first place
by the exerclse of dispersed respons-
ibilitles which are generally informal,
quick to respond, and not bureau-
cratically elaborate. A more highly
structured decislon process would
work more slowly and, perhaps, more
defensively. The Authority believes
that an open philosophy of govern-
ment can be made to work best, as at
present. with the review system
operating through the Ombudsmen
and back to the departments and
organisations themselves as a ‘second
stage' operation.

Recommendations By Ombudsmen

After chue processing, some 64 calls
for release were sustained by the
Ombudsmen in 1985 and this
relatively small number was followed
by a significant drop to 15 in 1986 znd
12 in 1987. Compared to the total
number of complaints for the year (or
the total number of reviewable
decisions] this indicates to the
Authority that departments and
agencies have demonstrably improved
their competence and understanding
in thelr operation of the Act. There
will always be' difficult decisions to be
made at its cutting edge and it is a
function of the Ombudsmen's office to
assist in making them. The Committee
on Official Information that originally
proposed the legislation knew that
inherently difflcult questions lay
within any access regime, hence their
recommended inclusion of the veto
process. The fact that during 1986
only 15 and in 1987 only 12 recom-
mendations for release were made by
the Ombudsmen, and the veto was
used only once, sneaks well for the

skills and judgements that have beenr

brought to bear”.

Dr Les Cleveland, Victoria Unlvcrslty, Ina
Freéedo

The Discretion
to. withhold-
Personal.

Information

{as explained by the Chief Ombuds-

" man in the Annual Report of the

Ombudsmen for the year ended 31
March 1987 para 7 pp 20-21)

“Section 27(1) of the Act, which allows
personal information to be withheld
for a number of reasons, is phrased in
discretionary terms, It states that a
department or Minister of the Crown
or organisation “may refuse to
disclose....". There is no obligation to
rely on any of the reasons forrefusal
set out in paragraphs {a) to (h), The
question has arisen In several cases
whether this discretion has been
exercised reasonably. As a matter of
law such a discretion may not be
exerclsed in an arbltrary or capriclous
manner. It must be exercised for the
purposes of the Act by which it is
conferred, and fairly. In particular the
decision-maker must glve genuine
conslderation to the facts of each
individual case.

One factor | have needed to consider
In relation tothe exercise of this
discretion is that section 26 allows
individuals to seek correction of
personal information which they
consider to be inaccurate or incom-
plete and misleading. Part of the
scheme of the Act relating to personal
information is to enable individuals to
seck out and, if necessary, to have
corrected information which is held \)
about them which, if not corrected, #
could prejudice their future dealings
with the department or organisation
concerned. However, In order to
challenge the accuracy of such s
information a person must first gain
access to that inidrmation under
section 24(1). It may therefore be
highly relevant to the exercise of the
discretion in section 27{1) that a-
requester’s right to challenge the
accuracy and completeness of certain
information would be denied if access
to that information were refused. This

factor would be particularly cogent if

the information was clearly inaccurate
or incomplete and gave a misleadmg
impresslon”,

Quot&

lecture on Citidels of
of Information, 1981.

“From a traditional humanist point of view,
the debate over freedom of information is a
mere exercise in constitutional ritetorie,.

and i

‘unless it recognises that the object of

reform is not to make _

comiortable for government. ers,

Eressure groups and the middlec classes,
ut to bring about a more just soclety.”

more



Computer
Security

“The use “computers for the storage
and retr. 4l of Officlal Information
and of word-processors and other
forms of office automation, can pose a
threat to security, especlally when
such information Is classified or is of a
sensitive or personal nature’ (p 13
Handbock on ‘Security in Gevernment
Departments and Organisations’).

A government agency working with the
operatlonal aspects of government
computer security 1s the Government
Communications Security Bureau,
The Bureau produces guidelines for -
protection of official information stored
in electronic data systems. It also
asslsts governinent organisations in
determining their security needs, and
gives advice on the means of the
system,

The guidelines do not override the
Official Information Act, but see that
all reasonable steps are taken to
ensure informatlon is safeguarded
agatnst unauthorised access, alter-
atlon, use, disclosure or destruction.

If you want to discuss information
security ring:

Mr D G Hilling, Government
Communications Security Bureau,
Tel: 726-881

Quote:

David Baragwanath J.C., in a paper titled
*Legal Aspects of Freedom of Information”.

*What 1s sought is recognition that freedom
of information, like freedom of speech, 1s a
high interest (o be given effect to unless
there are overwhelming good reasons to the
contrary. This is indeed a self-evident
concept: [ have yet to meet anyone who
does not at least give lip service to it."

Quangocide

The Minister of Justice's quangocide
exercise will wind up a number of
organisations al present covered by
the OIA. It will, therefore, be
necessary {o have their names deleted
from the Ombudsmen or Official
Information Acts' Schedules, If
repealing legislation 1s required to
wind up a particular body, then that
Act should also ensure Its name is
taken off the OA or OIA schedules. If
legislation is not required, an Order-
in-Council can make the necessary
deletion.

‘The Authority Is gathering the detalls
needed for the Orders-in-Council and
would appreciate Departments
advising it of any body that is being
wound up and needs to be removed
from the OA and OlA schedules.

Notes from the Office of the
Ombudsmen

OIA Case Appealed

The Court of Appeal is likely to hear the requester’s appeal from the decision of
Mr Justice Jeffries in Commissioner of Police v Ombudsman (1985} 1 NZLR 578
during November. The Court’s decislon Is expected to provide clarification on a
number of Issues, including the interpretation of s.6(c) of the Officlal Information
Act in the context of requests for access to briefs of evidence before-summary
trial, the meaning of the test “would be likely”, and the extent of the Ombuds-
man's review function,

Tender Information

The Chlef Ombudsman recently recommended the release of successful tender
prices for a Government Stores Board supply contract for disposable tableware.
Alter a protracted Investigation, in which the provisions of the Official Inform-
ation Act before and after 1 April were considered, it was concluded that the
predicted effects of disclosure (such as prejudice to the ability of the Govern-
ment Stores Board to attract the lowest possible prices) were not so likely to
occur that it was “necessary” to withhold the Information. The recommendation
was accepted.

Electoral Information

Complaints have been received from time to time about the refusal of the Chief
Registrar of Electors to provide access to electoral information except in the
manner prescribed by the Electoral Act 1956 (in rellance on s5.18(c)(f) and
52(3)(b) of the Oflicial Information Act}. Such a request was investigated by
Sir George Laking and resulted in a recommendation which was vetoed {case
no. 28, Filth Compendium of Case Notes). The late Lester Castle declined to
investigate the small number of complaints he received after he was told that
the question of the supply of electoral data was under consideration by the
Select Committee on Electoral Law. It is understood that the Committee's Filth
Interim Report addresses this Issue in some detail.

Charging

A recent charging complaint highlighted the desirabilily of notifying a requester
if his request Is likely to involve a substantial charge, before chargeable work is
undertaken. The particular request was made under .23 of the Act and
entailed obtaining and collating information from a number of different sources
within the organisation. The requestor had been informed for the first time that
a charge would be made when the Information was supplied. The charge was
around $660. The widespread practice of providing an estirnate of charges
involved in meeting a request and the potentfal for seeking whole or part pay-
ment in advance were noted in the course of the investigation, which was
resolved when the organisation decided to waive the charge.

Local Government Informeation

On a number of occasions the Ombudsmen have been asked to investigate
refusals by local authorities to supply information. Local authorities do not
become subject to official information legislation until 1st March 1988, but their
decisions can be Investigated under the Ombudsmen Act. In a recent case the
requester was the owner of two barking dogs about which a complaint had been
made to the local council. A request for the Identity of the complainant was
declined, The approach to the Chief Ombudsman followed simllar reasoning to
that In case no. 327 (Sixth Compendium of Case Notes, page 127). While it was
noted that many complaints to local authorities may be of a minor or trivial
nature some relate to law enforcement functions of a type which may lead
directly to prosecution In the ordinary Courts. As there is a public interest in
the free flow of information to organisations with law enforcement functions,
and the public may not be In a position to distinguish between Information
about offences and other information, it was accepted that the identity of the
complainant should be withhéld. However, the interests of the requester were

recognised by providing as much information as possible about the complalnt

without tdentifying the source.
Quote'

F. Thayer, “Participation and Liberal Democratic Government”, a working paper
prepared for the Ontario Cominitiee on Government Productivity.

“The inclusion of individuals in the decision processes which affect them forces
them to take into account the interests of others. Individuals gradually expand
thelr perspectives, first beyond the boundaries of these individual Interests, then
beyond the interests of thelr organisations. This offers the hope that everyone
could develop the notion of community interest.”
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OFFICIAL INFORMATION ACT : INFORMATION UNIT REPORT NO.3

Introduction

1 This newsletter summarises the most recent quarterly
return and includes information on decisions taken on review
to the Ombudsman and extracts from the Australian Freedom of
Information Annual Report for the period ended 30 June 1983.

Access to Information relating to investigations conducted by
the Ombudsman under the Ombudsmen Act 1975 or the Official
Information Act 1982

2 Implementation Newsletter No.8 on 23 June 1983 included a
request from the Chief Ombudsman that all departments and
organisations subject to the Official Information Act transfer
to him, on an informal basis, all requests received after 1
July 1983 for access to information which relate to
investigations being conducted or which have been conducted by
an Ombudsman under the Ombudsmen Act 1975 or the Official
Information Act 1982. This request was made to ensure
compliance with the requirements of the Ombudsmen Act 1975
regarding confidentiality. The Chief Ombudsman considered that
it was appropriate that the Ombudsmen advise those making such
a request what information can be made available under the two
Acts.
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3 The Secretary for Justice obtained an opinion from the
Crown Law Office which concluded that departments and
organisations should decline to make information relating to
Ombudsmen's investigations available under the Official
Information Act and should refer all requests to the
Ombudsman's Office. It appears that after some confusion about
the appropriate procedure, most departments and organisations
are now referring these requests to the Ombudsman's Office.

The Chief Ombudsman asks that departments and organisations
continue to follow this course.

4 Departments and organisations may be assured that in no
circumstances will the official or personal information
originally requested by a complainant, and which is the subject
of an Ombudsman's investigation and review under the Official
Information Act, be made available directly or indirectly to
the complainant by an Ombudsman. The release of such
information is the responsibility of the relevant department or
organisation.

5 There have been instances recently where the person who has
requested an investigation either under the Ombudsmen Act or
the Official Information Act hags made a request to the relevant
department/organisation under the latter Act for information
relating to that investigation while it was still in progress.
An Ombudsman will not agree in those clrcumstances to the
release of any information and would expect the enquirer to be
told that while the matter is under investigation by an
Ombudsman, the parties should remain at arm's length.

6 When a request is received from a former complainant for
further information about a completed investigation, an
Ombudsman will consider the request in accordance with the
provisions of the Ombudsmen Act 1975 and with due regard to
satequarding personal privacy.

Segond Quarterly Return of Reviewable Decisions

7 Reviewable decisions are those which may be taken on review
to the Ombudsmen- They include outright refusal of access,
modified approvals and conditional approvals (Implementation
Newsletter No.5 of 19 May 1983 refers). Requests to correct
personal information or record notations are also included.

8 Returns for the second quarter (October-December 1983) were
received from all 174 departments and organisations. 132 had
not made any reviewable decisions at all.

9 The total figures under the required categories were as
follows (first quarter shown in brackets for comparison):




0132I

3.
Official Personal
Information Information
Number of refusals 123 (253) 93 (223)
Number of modified approvals
pursuant to ss 16 & 17 74 (163) 70 {135)
Number of conditional
approvals 16 ( 28) 34 ( 36)
Number of corrections pursuant
to S.26 5 ( 6)
Number of notations pursuant
to S.26 11 ( 11)

Section 10 (Neither confirm
nor deny) 1 8

10 As can be seen from the figures, the total number of
reviewable decisions showed a significant reduction (50%) by
comparison with the September 1983 return. The only categories
in which this was not the case were s.26 notations and the
invoking of s.10 both of which involved only small numbers.

The split between official and personal information remains
virtually constant with requests for official information being
51% of the total (53% in September).

11 Ten departments were responsible for 65% of all reviewable
decisions. These were Customs, Energy, Forest Service,
Housing, Inland Revenue, Justice, Labour, Police, Social
Welfare and Trade and Industry.

Decisions taken on Review to the Ombudsman

12 The following figures were received from the Ombudsman's
Office.

Requests for investigation and review received in six months
ended 31 December 1983.

July 17
August 39
September 48
October 29
November 28

December - )
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4.
Nature of decisions subject to review
Refusals 151
Delays 22
Corrections 8
Deletions 4
Fees and
charges 3
Location of original decision
Departments 147
Organisations 18
Minigters 15
Non scheduled 8 (Refers to decisions made by

organisations or departments not
subject to Act.)

Outcome of completed investigations

No jurisdiction 8
Peclined or
discontinued 38
Sustained - no recommendation made 1
- recommendation made 38
Not sustained 7
Net pursued by
requester L

Extract from Press Statement Released 16 January 1984 By
Mr G R Laking, Chief Ombudsman

13 " ...... One hundred and five requests have come from
individuals, 23 from companies and incorporated societies, 16
from pregs, radio and television, 14 from special interest
groups and four from Members of Parliament.

The section most commonly relied upon by departments,
organisations or Ministers for withholding official information
is 8.9(2)(g)(i) ie. withholding the information is necessary to
maintain the effective conduct of public affairs through the
free and frank expression of opinions. The section most
commonly relied upon for withholding persconal information is
$.27(1)(e), ie. the disclosure of the information would breach
a promise made to the person who supplied the information
(being evaluative material) and which was that the information
or the identity of the person who supplied it or both would be
held in confidence.

An encouraging aspect of the situation so far is that 1 have
been able to discontinue my investigations in approximately 252
of the cases involved because the requests which were
originally declined were met by the relevant Minister,

department or organisation during the course of my
investigaticn."
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Australian Freedom of Information Act : Annual Report

14 The report for the period ended 30 June 1983 was released
on 5 December 1983. The contents reveal that during that
period 5669 requests were received. Of these 20.1% were
received by 20 agencies.

15 Of the 4159 requests determined, decisions were taken as
follows:

Granted in full 2577 (62%)
Granted in part 1034 (25%)
Refused 548 (13%)

The average response time to requests was 25.4 days with 42.2%
being actioned within 15 days.

16 4740 separate decisions to refuse access (in whole or in
part) were made. The reasons for the difference between the
number of requests refused and the number of decisions to
refuse access are:

". more than one decision may be made in relation to a request
particularly where the request is for more than one document

. a request may be refused on more than one ground."

17 The report notes that the number of requests received has
been significantly less than some of the predictions made. To
that extent costs have not been as substantial as feared but
many agencies found handling requests more complex and
expensive than anticipated. A particular feature was the
seniority of officers involved in the more difficult reguests.

Returns to the Information Unit

18 1t is with regret we have to report that, despite the
request made in the last newsletter, many returns - both
quarterly and of charges levied - are still not being forwarded
without some further reminder from the Information Unit. This
is very time consuming and, frankly considering the small
amount of detail required, should not be necessary. You are
again requested to make a special effort to provide the returns
with the minimum of delay. This will be especially important
for the March quarter as we are required to provide statistical
information for the Information Authority Annual Report after
that date and to make a report to Cabinet on operation of the
charging guidelines.

"%/\_//‘7
D' K Hunn
Commissiconer
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Permanent Heads

OFFICIAL INFORMATION AND THE OFFICE OF THE OMBUDSMAN

1 Departmental Correspondence with the Ombudsman's Office:
Official Information Amendment Act, 1987

(a) Hitherto under the Official Information Act,
correspondence and communications between Ministers,
departments and organisations and the Ombudsman's Office
were technically "official information". In view of the
possibility that release of this information by its
holder to a requester might thereby infringe the
confidentiality of an Ombudsman's investigation (required
by the Ombudsman Act), guidelines were circulated by the
State Services Commission in 1983 and early 1984
suggesting that requests of this nature be dealt with by
informal transfer to the Ombudsman's office. 1In cases
where the investigation was proceeding the requester
could be told to renew their request to the Ombudsman at
the conclusion of the investigation if the information
was still required.

(b) Under the 0fficial Information Amendment Act, which came
into force on 1 April 1987, the definition of "official
information" held by organisations subject to the Act
specifically excludes:

H infoamation contained in any corredpondence oa
communication which had taken place between the 0ffice of
the Ombudeman and any Depaatment or Mindioter of the Cacwn
car chrgandisation and which relates to an invedtigation
conducted by an Ombudoman undear thie Act oar undea the
Ombudamen Act 1975, othea than infoamation that came into
exiotence befoare the commencement of that inveostigation."”
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{c) A refusal of such information may therefore be given in
relation to the 0fficial Information Act. Nevertheless,
the Ombudsman will continue to consider requests for
access to information held on their files in accordance
with the access policy reproduced below. In order that
requesters who seek information which is covered by the
exclusion quoted above are not disadvantaged by the
Amendment in comparison with the previcus practice, the
Ombudsman wishes that officers of organisations subject
to the Act continue to refer reguests to the Ombudsman's
Office for consideration in accordance with the access
policy. Referral may be done as now, either by the
relevant officer telephoning a member of the official
information investigating staff in Wellington, or in
writing. As.with the previous practice, where the
request 1s made in the course of an investigation the
requester should be teld to make the request at the
conclusion of the investigation, if dissatisfied with its

outcome.
2 General Policy of the Chief Cmbudsman on access to

information held in the Onmbudsman's Qffice

{a) The governing principle on access to information held in
the Ombudsman's 0ffice is that the personal privacy of
complainants must be fully safeguarded. This principle
is fundamental to the proper exercise of the
investigatory responsibilities of Ombudsmen under both
the Ombudsman and 0fficial Information Acts. One of
those responsibilities is to ensure that anvone who has a
complaint is not discouraged from approaching the 0ffice
and that, in doing so, he or she can be assured that the
investigation of it will be carried out in private.

(b) Consistent with that principle, the 0ffice of the
Ombudsman is not subject to the 0fficial Information Act
1982. However, the Chief Ombudsman is willing, in the
spirit of that legislation, to allow access to
information held in the 0ffice of the Ombudsman to the
fullest extent compatible with the principle referred to
above and with the provisions of the Ombudsman Act 1975.

3 A notice will also appear in the Public Service 0Official
Circular.

E M Middlemass
Secretary
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OFFICIAL INFORMATION ACT : INFORMATION UNIT REPORT NO. 1

Introduction

1 In the last of our Implementation Newsletters we indicated that further
news letters would be issued after 1 July as information of interest came to
hand. This is the first of these ad hoc reports., The contents review the
first two nonths of operation and offer some suggestions Tor improving
performance.

*Volume of Requests

2 It is not possible to give more than an estimate of the increased activity
generated by this Act since no distinction is made between information previously
released and official information as defined in the Act, However that
qualification aside, it appears that there has been a relatively low level of
inquiry. Telephone surveys of departments indicate few requests could be
attvibuted to the Act. The inquiries fall approximately 50/50 between official
information and personal information requests.

3 The low level of interest was not entirely unexpected,; Implementation
Newsletter No, 7 showed a similar reaction in Australia. It is worthy of note
though that overseas experience has been that public awareness of access rights
increases slowly but that after a transitional period of about a year, public
use of the new law begins to rise.

Response Time o

b In tmplementation Newsletter Ne. 3 departments and organisations were
recommended to aim for, "at the maximum, a seven day lurn around period in giving
information, or alternatively in sending an explanatory letter indicating the
likely response time."




5 From public reports and comments received In this office it appears that

a concerted effort is being made to meet this target. There have been instances,
however, where an acknowledgement was not sent to the applicant for over a month
and other cases where the acknowledgement was foliowed by a long and unexplained
period of delay. The purpose of an acknowledgement is to explain that there wiil
be some delay for a stated reason and to indicate the likely response time. If
it subsequently proves impossible to reply by that date, a further explanatory
letter should be sent,

Transfer of Requests

6 Section 14 of the Act requires the receiver to transfer the request and
inform the applicant accordingly where the request relates to information

. which is not held by the recipient but believed to be
held by another department, Minister of the Crown or
organisation; or

. which is believed to relate more closely to the functions
of another department, Minister of the Crown or organisation.

In at least one instance, an applicant was advised in writing that they should
make the request to another named department, Internal instructlions should
make it clear this is not acceptable. In terms of the requirements of the Act,
the recipient must [nitiate the transfer,

Release of Information prepared for Joint Committees

v Information is often contributed to joint interdepartmental/organisation
committees from a number of sources. Permanent heads have agreed that the
convenor of the committee concerned should co~ordinate responses to access
‘requests, and either make the access decision or organise the response. This
procedure is not Intended to act as a barrier to requests for access, but rather
to ensure that any request is dealt with In a manner consistent with the
legislation, having regard to the subject at issue. It is presumed that the
convenor will be in the best position to make such decisions.

Official Information Handbook : A quide for state servants

8 Drafting is well advanced on this booklet. The contents will comprise
detailed guidance on how to process requests in terms of the Act and will
incorporate the advice given in the Implementation Newsletters. At this stage
there is no firm publication date but the target is towards the end of the year.

The Directory of Official Information

9 Many departments and organisations will have received and considered the
galley proof of their contribition, The remainder will do so shortly. While we
do not vet have a firm date for publication, we are aiming for some time before
the end of the year. Prior notice will be given of release including advice

on the outlets for public reference copies.




Security in Government Departments and Organisations : A handbook for staff

~3

. ZM“' ¥ "%_....-4""" \"‘"--—--’/

10 The Interdepartmental Committee on Security has drafted a handbook on
principtes and general practice which is intended to ensure that the proper
degree of protection is given to information that needs to be safeguarded.

This handbook, issued under Cabinet directlion, will be circuiated widely in

the State Services and will Le available to the publlc. Printing arrangements
are in hand and distribution will be made next month. Departments will receive
the same number as thelr Public Service Offlicial Circular quota and organisatlons
an assessed requirement. Further copies will be available from the Goverhment
Bookshop.

T N,

D K Hunn
Commissioner
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Information of General Interest

1. OFFICIAL INFORMATION ACT: REQUESTS FROM MEMBERS OF
PARLIAMENT

A Member of Parliament can make a request for access to official information
in a number of ways:

1,_ _ e threough the Parliamentary question process;

; . e direct 1o the responsible Minister;

" e direct to the department or organisation concerned.

The advent of the Official Information Act does not affect procedures that

F have been used in the past in respect of the first two of these avenues of access
| to information; but it does have an effect on the third {namely: direct approaches
i
|

to a department or organisation).

In the past, where an inquiry related to a constituenis’ affairs or localised
issues, it has often been the practice to send a direct reply, and there is no reason
why this should not continue. In the case of other types of inquiry it has been
the practice to reply to the Member of Parliament through the Minister so that
the Minister would be kept informed about issues rclating to portfolio respon-
sibilities and could decide whether the information should be released and in
what form.

In the new situation, if a Member of Parliament chooses to apply directly to
the responsible department using the provisions of the Official Information Act,
the decision to release or not must be based on the criteria stipulated in the
legislation. However, in marginal or sensitive cases where it is considered that
the Minister would wish to be involved, or where the information sought involves
the release of advice given to the Minister by his department or organisation, I
the matter should be referred for decision by the Minister. Even so a recom-
mendation must be made by the department and that recommendation must be
made in terms of the Act.

The Official Information Act does not distinguish between Members of Par-
liament and other citizens, so that, if the Member wishes the information to be
returned directly, and not through the Minister, this must be done {subject of
course 1o the Minister being consulted on sensitive issues, as has been outlined
above).

Where 2 Member of Parliament makes a request directly to a department any
charges that are incurred must be paid unless the amount is waived. The decision
1o waive the charge must be dealt with on its merils and in accordance with the
Cabinet guidelines.

(SSC 14/0/0)

—For the information of employees of the Public Service.
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TO PERMANENT HEADS

OFFICIAL INFORMATION ACT: REQUESTS FROM MEMBERS OF
PARLIAMENY

A Member of Parliament can make a reguest for access to
official information in a number of ways:

= through the Parliamentary question process; st
- direct to the responsible Minister;
= direct to the department or organisation concerned.

The advent of the Official Information Act does not affect
procedures that have been used in the past in respect of the
first two of these avenues of access to information; but it
does have an effect on the third (namely: direct approaches
to a department or organisation). :

In the past, where an enquiry related to a constituents'
affairs or localised issues, it has often been the practice
to send a direct reply, and there is no reason why this
should not continue. In the case of other types of enqulry
it has been the practice to reply to the Member of
Parliament through the Minister so that the Minister would
be kept informed about issues relating to portfolio
responsibilities and could decide whether the information
should be released and in what form.

In the new situation, if a Member of Parliament chooses to
apply directly to the responsible department using the
provisions of the Official Information Act, the decision to
release or not must be based on the criteria stipulated in
the legislation. However, in marginal or sensitive cases
where it is considered that the Minister would wish to be
involved, or where the information souyght involves the
release of advice yiven to the Minister by his department or
organisation, the matter should be referred for decision by
the Minister. Even so a recommendation must be made by the
department and that recommendation must be made in terms of
the Act.
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The Official Information Act does not distinguish between

" Members of Parliament and other citizens, so that, if the

Member wishes the information to be returned directly, and
not through the Minister, this must be done (subject of
course to the Minister being consulted on sensitive issues,
as has been outlined above).

Where a Member of Parliament makes a request directly to a
department any charges that are incurred must be paid unless
the amount is waived. The decision to waive the charge must
vé dealt with on its merits and in accordance with the
Cabinet guidelines.

A C Davis
Secretary
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Information of General Interest

1. OFFICIAL INFORMATION ACT 1982—INFORMATION
AUTHORITY

REVIEW OF POWERS OF GOVERNMENT DEPARTMENTS AND ORGANISATIONS TO

REQUIRE THE SUPPLY OF PERSONAL INFORMATION

(Sections 39 (b) and (c) of the Official Information Act 1982 require the Authority:
To examine any existing or proposed powers of a department or organisation
to require persons to supply information about themselves or any other person

~and to express its view on whether those powers are fair and reasonable;
To inquire whether personal information held by any department or organ-
isation is being used for purposes other than those for which it was acquired
and, if it considers that any such information is being so used, to express its
view on whether such use of the information is proper.

The authority has already asked Government departments and other organ-
isations to itemise their collections of personal information and the use or uses
made of such information. _
The authority now invites writlen submissions from interested bodies and
members of the public. Submissions should cover:

(1) The name of the department or organisation that required and/or used the
personal information;

(2) The nature of the information required;

(3) The reasons given for requiring the information or the situation where the
information was sought;

(4) The reasons the writer has for comment or concern;

(5) The name and address of the writer.

Note that the Official Information Act defines “person” as including as well
as individuals, a corporation sole and also a body of persons, whether corporate
or incorporate.

Submissions should be mailed to:

The Chief Executive Officer,
Information Authority,
P.O. Box 10 351,
- Wellington. ""

Date for final receipt is 16 December 1983. _ (SSC 21/5/10)

______
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PRESS RELEASE

' RELEASE OF THE PUBLIC SERVICE CLASSIFICATION LIST

The Chairman of the State Services Commission, Dr Merwvyn

Probine, said today that the Commission had considered the

Ombudsman's recommendation that the Public Service
Classification List should be made available to Hr Schouten
of the 'Bvening Post', opursuant to Section 30(1) of the
Official Information Act. Hr Schouten had earlier requested

this document and the Commission had refused to release it.

"The Commission will be discussing the Ombudsman's
recommendation with the Public Service Association and it
will then decide whether 1t will make a further submission

to the Ombudsman.” said Dr Probine.

Dr Probine said that in refusing to release the

Classification List, the Conmmission was concerned Lo

preserve the personal privacy of its employees. The lis£
contains the name, sex, date of birth, date of appointment,
designation, location and cducational qualifications of

\
every ocfficer in the Public Service together with that
officer's salary, the date that salary was effective and the
nresent maximum salary available to that officer. It also

lists the department, occupational class and grade in which

that officer is emnployed.

Dr Probine said there was no dispute that this information
related to natural persons (to use the terminology of the

Act); and, while there were many public servants who

probably would have no objection to that information being




made available, Dr Probine was certain that, from letters he
had had and from talking with individual public servants,
many regarded this kind of information as private and they

would object to it being freely available.

The Public Service Association had earlier indicated that it
would object to this information being available and the

Ombudsman had been told of the PSA's objection.

"So far as the Commission is concerned we refused to release
the information to Mr Schouten when he first applied for it
as a matter of principle; namely, that we did not consider
ourselves to be free to release information which, if
released, many public servants would regard as an invasion

of their personal privacy" said Dr Probine.

"Personally, I still hold to that view, and I am surprised
that the Ombudsman feels that he can make a decision to

release this kind of information on behalf of so many of our

staff. Indeed, if the Ombudsman's view prevails, 1 would

find it difficult to draw the line between releasing this
payroll information and other types of payroll information.

I find that a disturbing prospect", said Dr Probine.

Dr Probine went on to say that the Classification List was
available to public servants in order that they could
conveniently exercise appeal rights, make applications for
regrading, and make career decisions. In other words, it
was available on a "need to know" basis; but that was a
different matter to making it freely available to 'all and

sundrxy'.



i In making his recommendation the Ombudsman had drawn
attention to the fact that, as well as being available to
public servants, the Classification List was made available
to the PSA and to other State Service Employing Authorities
(Post Office, Railways, Broadcasting Corporation, Education
Department, etc). It is made available to the PSA (a
voluntary union) to assist them in membership drives and to
aid them in representing members. It was made available to
sister employing authorities because under the chairmanship
of the SS8C Chairman, they made up the State Services
Co-ordinating Committee which co-ordinated salary scales and
conditions of employment for all State servants. In other

words these bodies received it on a "need to know" basis.

"I should make it clear that the public at large is not
being denied information of the salaries paid in each
occupational class and for each grade in the class. This
information is already available as is the Public Service

Manual", said Dr Probine.

"In addition to requesting the Classification List Mr
Schouten had also regquested access to the Public Service
Official Circular which is issued weekly and 1is available to
all public servants. We are rather more relaxed akhout
releasing this information, but we may delete the salary
information, and, in future, list only the grade of
advertised positions. We may discuss this compromise with

the Ombudsman®, said Dr Probine.



As well as meeting with the Public Service Association to
discuss the Ombudsman's recommendation, Dr Probine will also
be talking to other state Service employing authorities in
order to obtain their views before the Commission decides
whether to release the Classification List or take the

matter up again with the Ombudsman.
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30 June 1983

NOTICE TO ALL SS8C STAFF

GUIDELIMNES FOR THE IMPLEMENTATION OF THE OQFPICIAT INFORMATION
ACT 1982 WITHIN THE OPFICHE OF 858C

The Official Information Act 1882 comes into force on 1 July 1983.
Although the new legisliation requires a dramatic reorientation of
outlook, ouxr practices need change comparatively little. If, in
the cou“ve of carrving ocut your present dhtlvu; you have made
certain information availablie, you may continue to do so within
your area of competence and experience.

In the interests of opening up official information to thke public
and users, all staff may, upon receiving a request, release
information of an already published nature, e.g. the Public Service
Manual, S5C Circular Memoranda, Public Service Official Cixcular
notices, occupational class determinations. On the othexr hand,
some information is sensitive, and caution should be excrcised
in considering its release. Examples include requests fox

_ pexrsonal information, Cabinet or Cabinet Committee papers, and

| reports for Ministers of the Crown. Declsions on the release or

| withholding of information in the form of formal Commission reviews
and advice or reports to or for Ministers and Cablnet Committees
are reserved Lo the Chairman or full Commission.

If you receive a request for the kind of informatiocn that previously
vou would not have made available, or if you are unsure whether it
ig proper to release it, you are entirelvy within your rights to
tell the inguirer that you cannot give an- immediate answer. The
correct course is then to seek the advice of youxr controlling
cfficer - as you would probably have done before the Cfficial
Information Act was passed,

The limitatiens of the former Official Secrets Act no longer apply,
and employecs may now use or disclose information in the course of
their duties, on behalf of the Commission in accordance with the
. Official Information Act. You should therefore make yourself
f familiar with the Official Information Act, partlcularly those parts
o that relate to the withholding or release of information. A Public
Servant is still precluded from using official information for his
or her beneflL, e.g., for financial gain or to promote a personal ox
political viewpoint. Penalties for use or disclosure other than in
tho course of official duties are provided for under the State
ervices Act 1962.




One of the critical areas in the new legiglation concerns decigions not &
releasr official information. A decision to withhold information must be
made in accorxdance with the provicions of the Act, and must, if necessary,
ba capable of being defended first to the inguirer, then to the Chief
Ombudsman (if there ig an appeal), and ultimately to the general public,
This particular responsibility will require careful monitoring, especially
in the ecarxly period of the operation of the new Act.

The aunthority to decline to xelease official information has, therefore,
been set initially at a fairly high level; and officers so designated axe
set out in the attached appendix. A system of guite rapid referral to
these officers will be nceded when it appears likely that certain
requests for information should be refused. The precise method of
raeferval is left to the divisions and/or branches to elaborate on.

I would expect that during the staff training sessions for the various
gsectors of this Office (including CSD), the application of these general
points to your particular area of work will be developed. This detail
will later be included in job specifications.

In the meantime, I reiterate that the broad approach te working with the
new legislation is to continue to carxy out your dutiesg much as you have
done prior to 1 July 1983. When in doubt consult your controlling

officei;;/,ﬁ




APPENDIX

COp 'BSION OFFICERS DESIGNATED AS AUTHORISED UNDER REGULATION 64E OF THE
PUBLLC SERVICE REGULATIONS 1964 '

The following officers of the Offjice of the State Services Commission
are designated to make decisions about:
{a) withholding official information; and

(b} the diszsclosure of the existence or nen-~exisgtence of official
information,; as follows:

OFFICE CLASS OF OFFICIAL INFORMATION
Commissioners .. Any matters pextaining to the

division or divisions for

‘Assistant Commissioners: o _
which they have

- Accommnodation rezponsibility. except that

- Qverseas & CGeneral Services decisions on the release or

~ Industrial Relations withholding of formal

~ Management Developuent Commission reviews ave reserved
- Auckland Office to the £ull Commission.

~ Christchurch Office
Secretary

Directors:

~ Accommodation _

~ Industrial Relations

~ National Reseaxch Advisory
Council (NRAC)

- Personnel

~ Policy Development Unit

- Management Development

District Ingpector, Hamilton

Agsigtant Director,
Information Unit

General Manager, Computer
Services Division

hsgsistant General Managers,
Conputer Services Division

e e e I R e A e B I I I T T T T O o S

Assistant Secretary Any matters pertaining to the
unit for which they have

520, BAU responsibility.

SEQ, WAU

SEOQO, PIPS
Office Solicitor

Conputex Services Division

(1) Head Office: Marnager (Input Centres)
Directors
(ii) Computer Centres: Centre Manager

Managers; System, Production
"Operations, Applications
Development:

(iii} TInput Centres: . Supervisor.



Information of General Interest

1, OFFICIAL INFORMATION ACT: DECLARATION BY EMPLOYEES

As & result of the Official Information Act, which comes into force on 1 July
1983, a new form of declaration is to be signed by new appointees which will
replace the present green form (known as the Declaration of Secrecy). This new
form will be known as the Declaration on Conduct and will be completed by
all new appointees taking up duties on and after 1 July 1983,

The text of the new declaration is set out on p, 519 of the Public Service
Official Circular.

Emplovees who have signed the declaration on PS Formt 117 prior to 1 July
1983 (the old “Declaration of Secrecy™) will NOT be required to sign the new
declaration. They are, nevertheless regarded by the Commission as bound by
the requirements and force of the revised Declaration on Conduct,

This Code of Conduct is made up of four elements, namely:

(a) Sections 53 to 60 of the State Services Act 1962,

(b) Part VII of the Public Service Regulations 1964;

(c) The Public Service Manual; and in particular, Section L;

() Departmental manuals or handbooks setting out specific instructions 1o
employees of a given depariment during their employment in that
departinent.

All employees currently in the Public Service should therefore farniliarise

themselves with their responsibilities as set out in this code, if they have not
already done so.

(SSC 21/5/8)




518 PUBL[C SERVICE OFFICIAL CIRCULAR 1983/26
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; 3, OFFICIAL INFORMATION—ACCESS BY
CUBLIC SERVICE EMPLOYEES TO . s
i - ERSONAL INFORMATION

From { July 1983 all Public Service emiployees will have a right
of access to any personal information about themselves, including
their own personal liles, held by their employers, in accordance with
the provisions of the Official Information Act 1982, (in particular
Part V).

Employees will also be entitled to access to:

(1} the internal rules by which decisions or recommendations are

made; and

(1i) reasons for decisions or recommendations affecting themselves.

Cne of the purposes of the Act is "o provide for proper access
; by each person to official information refating to that person.” The
B Commission expects depariments to apply the Act's provisions Hb-
erally to employees” requests for personal information, in keeping
with the spirit of the legislation.

All these rights of access are subject to certain limitations set out
in the Act. Thus, some information on personal files and elsewhere
may fall into a category which may notl be reteased. All documents
on a file should be perused by a responsible officer before access is -
given.

BT

FProtection of Privacy

Access 1o personal information will be readily granted (o the per-
son who is the subject of the information. At the same time it will
be strongly protected from release to anyone not entitled to have
aceess to it Personal information will only be released afier the
applicant has been satisfactonly identified as the subject of infor-
mation, or 10 a properiy authorised ageat,

An agent must have written authority from the person who is -
the subject of the information. It will still be necessary to prove
that the application is in fact from the person who is the subject
af the information.

PS Manual [nsts U1.1U7 set out existing precedures for employees
ta oblain personal information, Present employees should continue
10 use these, a5 they provide adequate means of veritication of iden-
ity and protection of the information.

However, requests may also be made direct 1o any officer author-
iseel to handle such enguiries.

Enquiries do not have to be made in writing. Requests by teles
phone, for example, will require proof of identity,

Amendinents to the Public Service Manual

Some of the policy and procecdures arising from the Qlficial Infor-
mation Act above require amendment 10 the Public Service Manual,

There are also changes arising from amendments 1o Public Ser-
vice Regulations (Reg. 42 in particular) and the form of declaration
signed by employees of thie Public Service, so that they conform
with the requirements of the Oficial Information Act 1982, which
also repeals the Oflicial Secrets Act 1951, These changes are pub-
lished i the first amendment to the reprinted Manual (July 1983). !
They include access to the Manual itself’ (which will no longer be :
confidential), paris of Section L {conduct of employees), Instruetion L
[35-1033 (material for appeals) and Instructions V3-¥9 (access to ? |
personal files), .

Procedire for Reguests

Employees wishing to exercise their rights of access to personal
information should, in the first iustance, direct their requests to
their own department.

Enguiries and requests for personal information held by the State
Services Commission, and related Commission policies and deci-
sions, should be directed to the Contaet Officer for the Personnel
branch of the SSC, who will provide the information, if readily
avaitable, or will refer the enquiry to the correct quarter in the $8C.

The Commission’s Regional Offices and representatives are also 1
authorised to respond to enquiriss, and, as appropriate, provide i
information, or redirect or transfer the enquiry, 1

(SSC 21/5/8)
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Permanent Heads

? Chief Executive Officers of Organisations

OFFICIAL INFORMATION ACT : IMPLEMENTATION NEWSLETTER NO, 8

1 Introduction

This is the final newsletter prior to implementation date, 1 July 1983, The
contents include comments by the Chairman of the State Services Commission,
advice on how to handle requests for access to information which relates to
present or past Ombudsman investigations and, as an appendix, a copy of the State
Services Commission instruction on handling requests to access employee records,

Further newsletters will be issued after 1 July to keep you informed of
implementation issues including any required changes in procedure. These wilil
be released on an ad hoc basis as suitable items, including case notes, come
to hand.

2 Access to information relating to investigations conducted under the
Ombudsmen Act 1975 or the Official Information Act 1982

In order to ensure compliance with the requirements of the Ombudsmen Act 1975
regarding confidentiality, the Chief Ombudsman asks all departments and organisations
subject to the Official Information Act to transfer to him, on an informal basis,

all requests received after 1 July 1983 for access to information which relate

to investigations being conducted or which have been conducted by an Ombudsman

under the Ombudsmen Act 1975 or the Official Information Act 1982, He considers

it is appropriate that the Ombudsmen advise those making such requests what

\ information can be made available under the two Acts,

Originals of Ombudmen's letters received by a department or organisation and
copies of the department's or organisation’s letters to the Ombudsmen and any
internal memoranda relating to such investigations will be 'official information’




under the 0fficial Information Act. As the Ombudsmen are not subject to the
Official Information Act, departments and organisations will not be able to
transfer requests for information relating to investigations by the Ombudsmen
under section 14 of the Official Information Act, as this section assumes that
the transferee is within jurisdiction.

Accordingly, if a person seeking access to information about an Ombudsman's
investigation is reluctant to accept the informal transfer of the request to the
Ombudsman's O0ffice, the department or organisation will need to inform that person
that the release of the information requested would be contrary to the provisions
of a specified enactment, ie the Ombudsmen Act 1975.

3 Implementation and operation of the 0fficial Information Act 1982:
Comments by M C Probine, Chairman of the State Services Commission

=1
—_— e e s

The 0fficial Information Act 1982 is intended to extend the right of New Zealanders

to access to official information held by government departments and organisations,

It does this from a principle of availability, the effect of which is that information
shall be released unless good reason for withholding can be established, There is

no longer any requirement that an applicant establish any special interest before
access can be approved. :

The Act recognises that some information must be protected and states the reasons

for withholding which may be used to achieve confidentiality where that is necessary,
It is important to recognise that these reasons amount to a minimum standard and

do not provide a blankect exemption., Each individual request must be dealt with
according to its individual merits and with regard to the substance of the Information
sought. [t is fundamental to the Act that these are the only reasons for withholding.

You will all be aware of the effort which has gone into ensuring that we are ready
and willing to implement this Act both in the letter and in the spirit of the law,

| have been very impressed with the sincerity with which you have approached this
exerclse, especially since any process of change contains elements of the unknown,
and despite our best efforts this is true of the Official Information Act. We simply
do not know what the likely demand for access will be. You have accepted that degree
of uncertainty and applied yourselves to the task with true dedication.

The Terms of Reference of the Committee on Official Information {the Danks Committee)
stated that the basic task was 'to contribute to the larger aim of freedom of
information by considering the extent to which official information can be made
readily available to the public'. 0On the strength of the performance to date 1 am
confident that you are ready to make your contribution to that larger aim and |

thank you for your efforts.

L Access to Employee Records

The full text of the State Services Commission Circular memorandum on access to
enployee records is attached for your information as an Appendix. Organisations
may find the procedures heipful when considering their own situation. If you wish

_to discuss any matter raised in the memorendum feel free to contact the Director,

P< rsonnel [ivision of the State Services (ommission.

P



5 The Use of Security Classification

You are reminded that the Cabinet Directive on Security Classification (€CO(82)14
of 17 December 1982) comes into force on 1 July 1983, From that date the security
classifications: Top Secret; Secret and Confidential can only be used in
accordance with the terms of the Cabinet Directive. Copies of the Directive can
be obtained from the Information Unit.

6 General Information : Document on Security VYetting

The Cabinet has approved an unclassified document on security vetting for general
release which séts out the reasons for and procedures involved in gaining a security
clearance. Copies of the document are available from the information Unit.

| oﬁﬁ@
Chai rman




Informeation of General Interest

1. OFVICIAL INFORMATION ACT

The Fourth in the Series of General Notices is published below:;—
PROTECTION OF THE CABINET PROCESS

The Cabinet process depends on a free and frank exchange of opinion between
Ministers, Hitherto that process and the documents in the Cabinet system have
been protected by the Official Secrets Act 1951, With the repeal of that Act and
the coming into force of the Official luformation Act 1982, Cabinet documents
will lose their automatic protection against disclosure. That does not mean that
they will become available to anyone on request. Far from it: depending on the
content, they will continue to receive ample protection in terms of Sections 6-10
of the Official Information Act which sct out all the reasons for the withholding
of information,

From 1 July 1983 all Cabinet documents will bear a warning notice intended
1o alert even the casual reader to the need to take special care. If a document is
also marked with a security classification or an informal endorsement it should
be handled in accordance with the rules applying to such marks*. The fact that
a document is not classified or endorsed will not mean in the future, any more
than it does now, that it can be released. In every instance it will be necessary
for any officer handling such papers to assess their sensitivity and avoid a
mechanical approach.

Authority to release Cabinet documents within a department or to another
department will continue to be confined to very senior officers under delegation
from the Minister. Release to any other person or body will in the absence of
specific delegations be solely a ministerial prerogative. The principle of min-
isterial control will in no way be breached by the new information arrangements.

Cabinet documerits are important State papers. They should be treated with
respect because the information they contain may require protection——at least
for a while—against premature disclosure; otherwise the legitimate interests of
the State could be prejudiced,

[Detailed guidance on this subject may be found in Cabinet Office Circular
CO (83) 10 of 4 May 1983.)

*See General Notice in PSOC 1983/23 [The Cabinet Directive on Security
Classification.)

(SSC 21/5/0)

CONFIDENTIAY-Far the informaiion of ewplayces of the Public Service.
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INTRODUCTION
1 From 1 July 1983, people have a right of access to

information about themselves held by Government departments and
organisations covered by the 0fficial Information Act 198?

2 Thj mcmurindum pravxdes gu1uc]1nws 10: hand*lng requeqts

gmnlqlfek of the Pu%lxu SblV}((. it applies fo 911 matuxlal
held on, and any decisions made dff?utiﬂgg such employees and
should be read in conjunction with the 0fficial Information Act
1982 (in particulaxr Part IV Right of fccess to Personal
Information) and Jmplementdtlon Newsletters issued by the
Information Unit in the State Services Commission (SSC).
Relevant sections of the Act and other material are noted iy

this memorandum.

3 Al officers handling personal information about employees
must be Temiliar with all this material. This particularly
applies to officers In staff and personnel sections, so that
they can handle papers and data appropriately, whether or not
they are authorised to determine the release or withholding of
information.

4 Organisations not part of the Public Service may find the
guidelines useful to adapt for their own employees.

B The guidelines do not cover requests for other forms of

- official information covered by the Act, for example for

personal information about clients (rather than employees) or
corporate or unincorporate bodies (rather than "natural
persons", the term used by the 0fficial Information Act for
individual human beings). For these, refer to the Ianformaticn
Unit's Implementation Newsletters. ;

POLICY

RICHTS OF ACCESS

6 From 1 July 1983 all Public Service employees will have a

right of access to any personal information about themselves,

including their own personal file, held by their employer, in

accordance with the provisionsg of the 0fficial Information Act
(in particular Part 1V).

7 Employees will also be entitled to access to:

(1) the lnternal rules by which decisions or
recommendations are made (s.22)

e
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(1i) reasons for decisions or recomnendations affecting
themselves (s.23)

8 One of the purposes of the Act is "to provide proper
access by each person to official information relating to that
person” (s.4). The SSC expects departments to apply the fAct's
provisions liberally to employees' requests for personal
infaormation, in keeping with the spirit of the legislation.

9 All these rights of access are subject to certain
limitations set out in the Act (for example, ss.l10, 24(2),
24(5), 27 and 52). Thus, some information on personal files
and elsewhere may fall into a category which may nal be
released. - A1l docuwents on a file should therefore be perused
by 2 responsible officer before access is given. (See
paragraphs 23, 26 and 30 below)

PROTECTION OF PRIVACY

10 Reeesas to personal information will be readily granted to
the person who is the subject of the information. At the same
time it will be strongly protected from release to anyone not
entitled to have access Lo it. Personal information will only
be released after the applicant has been satisfactorily
identifierd as the subject of information, or to a properly
authorised agent. (See paragraphs 17-20 below). Current
practices protecting personal information from unauthorised
persons should continue,

APPLICATION OF THE ACT

PERSONAL INFORMATION ON EMPLOYEES

What is Personal Information?

11 Personal information means "any information held about an
identifiable person" (s.2).

As the Act defines "official information" and "document" very
widely, "personal information" held about employees covers all
personal information, whether held on individual personal files
Oor elsewhere. -

12 References to an individual may be contained in files on,
for example, applications for vacancies, appeals, regradings,
inspection reports, reviews of departmental organisaticen or
accounts (payment vouchers, claims). In addition, the control
agencies, such as the SSC and the Treasury may have information
about individual employees arising from their involvement in,
say, personal cases, inspections or reviews of classification
and grading.

12 This range is net exhaustive; personal information in
relation to past and present employees can be held in a variety
of areas. The storage medium can alse vary from written
material to audio or computer tapes, or any other form of
record, :
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Contents of personal files

e

14 Unlike requests for other official information, reguests
for persenal infermation do not have to be specified "with due
particularity”. Employees are entitled to any information held

about them by a department provided that it "(dﬂ be 1dele
retrieved® (s.24(1)(b)).

15 Filing procedures should assigl speedy and cemprehensive
access. In future all reasonable efforts should be made to put
papers containing significant references to an employee an the
personal file or at least to cross-reference them. (This need
not extend to incidental references to an employee.) Care must
be taken if 1t is a guestion of any matter which might require

protection under the Official Information Act, especially the

privacy of others
IDENTIFICATION OF THE APPLICANT

16 To ensure the protection of personal privacy, the Act
requires thatl a department must satisfy Itself '

# about the identity of the person regquesting access;’

and
i that the information is given only to the subject of -

25)«

Present Employees

17 PS Manual Insts Ul-U7 set out existing procedures for
employees for communications with the SSC and departments. It

. would be appropriate to encourage present employees to continue

to use these to obtain personal information, as they provide
adequate means of verification of identity and protection of
the information. However requests may also be made direct to
dnytoff3§or authorised to handle such anquxr:eq (see rew PSM
Ins 131 '

18 Enquiries do not have to be made in writing. Such _
requests from present employees (for example, by telephone) and
any requests from past employees, will require proof of
identity,

Means of Identification

19  The means of identification Is at the discretion of the
department, and the standard of proof may vary according to the

need to protect the information. Some suggested forms of proof

of identity are:
(a) personal knowledge (the applicant is known either
to the officer handling the request, or can be
vouched for by a third party known to the officer);

(b)  specimen of handwriting;

0175,

the informatlon, or a properly authorised agent (s.
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(¢) statutory declaration;

(d) production of evidentiary proof of identity
(preferably some document issued on formal request,
such as a passport, or one which contains a photo,
for example an employee identity card). A birth
certificate on its awn is not sufficient proof.

- Requests made through an agent

. 20 An agent must have written authority from the person who
is the subject of the information. 1t will still be necassary
" to prove that the application is in fact from the person who is
the subject of the information (see paragraph 19 above).

Safe Transnission

21 Each department must adopt appropriate procedures to
ensure that any information intended for a person Is received
only by that person or agent (s.25). The applicant should be
encouraged to go to the office where the original file 1s held
and where adequate supervision can be provided. Original
material should not be given out unless proper supervision is
provided,

R If the response requires sending documents to the _
applicant,; the following methods may be used, according to
circumstances:

1 Forwarding the original material, with all necessary care,
to anciher office where access can be supervised.

Registered Letter:

TN

This approach only ensures delivery to the address. There
is no guarantee of delivery to the addressee alone and
this method should rot be used where sensitive
information is involved. '

3 Double Envelope:

Nominate a pick-up point at which the applicant must call
to collect or view the information on presentation of
proof of identity. The information is to be held in a
double envelope, the outer addressed to a responsible
officer at the pick-up point and the inner to the
applicant, to protect privacy.

4 Personal Delivery:

Using courier service, staff or contracted agency to hand-
deliver on proof of identity.

PROCESSING OF REQUESTS

23 Many regquests will be rvoutine and no different from those
currently received from employees. No new or additional
mechanisms will be neesded to deal with them. Only where doubt
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exists over whether a person should be allowed access to
certain informatiocn should the matter be dealt with by an

of ficer authorised by the Permanent Head under Reg 64E of the
Public Service Regulatilons 1964 to decide on the veleagse or
withholding of iaformation.

24  Sections 12(3), 13=17, 19 and 26 (correction of
information), and s35 (Review by an Ombudsman) also relate to
requests for personal information. (Refer to the
Implementation Newsletters on these points.)

REFUSAL T0 RELEASE INFORMATION

25 The reasons for which personal information may be withheld
from an applicant who is the subject of the information are
narrowly defined (s.27). The majority of enquiries from
employees are unlikely to involve such issues.

26 A request may be refused only by an officer specifically
authorised to do so. These officers must document the grounds
for refusal, to allow for a review of the decision should that
be necessary. -

27 An applicant must always be given the reason for a
decision to withhold information (Implementation Newsletter No

C

2). This must be more than just a restatement of the relevant -

section. The explanation should relate the circumstances of
the refusal decision te the appropriate section of the Act.
Upon further request the applicant must be supplied with the
grounds in support of the refusal.

28 Two of the possible reasons for refusing access to
personal information on oneself are "unwarranted disclosure of
the affairs of another person" and "evaluative material®

(s. 27(1)(b) and c)), but it should be noted that there is not
an absolute requirement to withhold such information.

"Unwarranted disclosure of the affairs of another"

29 While it is an important principle of the Act that
personal privacy should be protected as far as possible, a file
or other information cannot be withheld solely because it
contalns incidental material on another person. There may be
circumstances where it is proper to supply information about
another person (for appeals, for example). The protection in
s.27 is against the unwarranted disclosure of the affairs of
another.

30 A properly authorised officer must examine information
carefully prior to release. If the material contains o
references to others which should be protected, the material to
which the individual 1s entitled should be provided in such a
form that references Lo others are delated (s.16).
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31 If the request is for information about another person for
appeal purposes, PS Manual Insts R35-R38 are Lo be followed.
Generally, ii Che request iIs for information about another
person,; 1t is outside the scope of Part IV of this Act, and
must be dealt with under the procedures Tor official
information generally (i.e. reasons set ocut in ss.6-9 must be
considered).

"Evaluative matevial®

32 "Evaluative material" may be withheld i7 and only if there
was a promise, express or implted that it was provided in
confidence (s.27(1)(c) and (2)) :

Personal files and interview notes for vacancies, etc, may
contain material which 1s evaluative or the opinion of others
This may be the key material the applicant seeks and it shnujd
not be withheld without good reason.

33 The SSC view of good personnel management implies that
employees should be aware of how their employer regards them
and that there should be nothing unknown on personal files.
But thls does not mean that comments, evaluations and opinions
un employeces should be any less honest or accurate than
before. On the contrary, comments on personnel (for example in
personal assessments, reports or regrading applications),
should continue to be honest, constructively prepared and
capable of full justification, in the knowledge that such
judgements may be open to scrutiny and possible correction.
The Act will therefore have a positive effect in this area.

34 Departments are not to attempt to evade the spirit of the
ABct because they consider that some information on file may be
embarassing, by failing to record evaluations or oplnions,
destroying or purging existing files (except in accordance with
standard instructions) or setting up parallel records.

OTHER RIGHTS OF ACCESS
35 Employees are also entitled to have access to

(a) the internal rules by which decisions are made
(s.22); and

(h) a written statement of the reasons for decisions
made on or after 1 July 1983 (s.23).

Internal Rules

36 The Directory of Information (when available)will assist
applicants to identify where to find the rules, policy
decisions and guidelines whereby decisions are made. -
Departments and organisations should have those for which thcy
are responsible readily accessible for reference and be
prepared to supply copies (at least of the relevant sections)
to employees, and to members of the public.
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37 The Public Service Manual will be the most signiflcant
source of employee~related material. Coples of the Public
Service Manual will in future be available for purchase from
. the Government Printing Office. The SSC holds other material
containing rulings and precedents on which decisions and
recommendations atfecting smplovees are made, and departments
will need to refer enquiries aboult these on to the SSC (refer
paragraphs 47-50 below).

38 This provision of the Act does not imply that rules, etc,
should be devised where there ave none. If, for instance
certain administrative decisions about personnel are made
solely on the circumstances of each case, and no pelicies,
rules, interpretations, practices or precedents exlst, a
staiement to that effect could satisfy the requirements of this
section,

Reasons for declisions

19 Employees also will have the right to a written statement -
of the reasons for a decision or recommendation affecting
themselves if it was made on or after 1 July 1983 (s. 23).

40 If reasons are sought for decisions or recommendations
made hefore thai date, the request should be considered under

the provisions and conditions applying to any request for
personal information. (Part 1V)

Appeals

41 Section 23 does not therefore limit the already existing
access by officers to information,; including reasons for
decisions, sought for appeal purposes. (Refer PSM Section R -
“ﬂppeals”)

GENERAL
CHARGES FOR PROVIDING INFORMATION

42 No charge can be made for supplying personal information
to employees., Access to the internal rules or decisions
affecting employees would also generally be supplied by
departments free of charge. Refer for details to Cabinet
guidelines CO(83)13.

MONITORING

43 The SSC Information Unit will regqure information an
requests for officlal information, including personal
information on 2 quarterly basis (see Implementation
Newsletter No 5).

ADVISING EMPLOYEES OF CHANGES TO POLICY

44 Some of the policy and procedures set out above require
amendment to the Public Service Manual.
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45 There are alsc changes arising from amendments to the
Public Service Regulaticns (ch 42 in particular) and the form
of declaration signed by employees of the Public Service, so
that they conform with the requirements of the Official
Information Act 1982, which also repeals the 0fficial Secrets
Act 1951, These changes are published in the first amendment
to the reprinted Manual (July 1983). They include access to
the Manual itself (whiech will no longer be confidential), parts
of Section L (conduct of emplayees), Insts R33-R38 (material
for appeals) and Insts V5-V9 (access to personal files).

4é Departments should take all poq«ibl steps to ensure that
thelr staff are aware of the changes and their impilications,
including the rights of access to personal information on
themselves, which will arise when the O0fficial Information Act
comes intao effect on 1 July 1983.

CONTACT WITH THE STATE SERVICES COMMISSION

47 The Personnel Branch of the $SC will ke responsible Tor
handling most personnel-related malters previously handled by
Management Suppoxt Groups, the Industrial Relations Division
and the former Personnel Section.

48 Enquiries and reguests for personal infurmatiun, and ;
related policies and decisions, should be directed in the first
instance to the Contact Officer for the branch, (725639, ext

E 837) who will provide the information, if 1ead11y available, or
: will refer the enquiry to the correct quarter in the SSC.

: 49  Enquiries for other types of official information can be

. made to the Contact Officers of the particular division holding
the information (if known) or to the Executive Officer
(Administration) who will assist where an enquirer requires
guldance on whom to contact.

50 The SSC Regional Offices and representatives are also
authorised to respond to enquiries, and, as appropriste,
provide info;mation, redirect or transfer the enqguiry.

51 Extracls from this memorandum will appear in the PSOC.

MO

A C Davis
Secretary
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Officer for Enquiries: Adrienne O'Sullivan (Ext. 890)

Permanent Heads

OFFICIAL INFORMATION AND THE CODE OF CONDUCT

CHANGES TO THE INDUCTION PROGRAMME FOR NEW APPOINTEES

1 All new appointees are required by the Public Service Regulations
1964 to complete a declaration on PS Form 117 immediately upon taking
up duty.

2 As a result of the Official Information Act a new form of
declaration will, from 1 July 1983, replace the present one (known as
the "Declaration of Secrecy"). This new form will be known as the
Declaration on Conduct and will still be completed on a revised Form
PS117 - declaration to be made by persons employed in the Public
Service. This will be issued as a yellow form instead of the present
green one,

3 A copy of the new declaration to be signed from 1 July 1983 1is
attached.
4 This new form will omit any reference to the Official Secrets Act

(which is repealed by the Official Information Act 1982) and will
refer instead to the wider range of public servants' responsibilities
as set out in the Code of Conduct for public servants.

5 This code of conduct is made up of four elements, namely:

(a) Sections 53 to 60 of the State Services Act 1962;
(b} Part VII of the Public Service Regulations 1964;
(c) The Public Service Manual; and in particular, Section L;

(d) Departmental manuals or handbooks.

6 All appointing officers should make sure that new appointees are
familiar with and have been given an opportunity to study all the
elements of the code of conduct, and to discuss its significance,

@
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before the Declaration on the Code of Conduct is signed. New appo:inlecs
are to be informed of the location of the Public Service Manual  ud
departmental manuals or handbooks.

7 A booklet explaining this code of conduct to public service
employees will be available shortly. A copy should be given to all new
appointees at the time of taking up appointment before they sign the
declaration. This booklet contains the relevant sections of the Act
and Regulations, and alsoc lists the main headings of Section L of the
Public Service Manual.

8 Departments should also ensure that copies of the documents that
comprise the Code of Conduct are readily accessible and that the new
appointee is advised of their location.

9 A copy of the signed declaration should be given to the new
appointee to keep.

PRESENT EMPLOYEES

T Employees who have signed the Declaration on Form PS 117 prior to
1 July 1983 (the old "Declaration of Secrecy"”) will not need to
complete a new form.

ORDERS FOR FORMS

11 The new Form PS 117 is to be ordered by Head Offices through the
Government Printer in the normal way. Aec thig form is to be used for
new appointees to the Service, departments should order moderate
quantities only.

12 Departments are to ensure that from 1 July 1983, all copies of the
old green version of Form PS 117 are destroyed.

13 If supplies of the new PS 117 are not available in time, it is
recommended that the attached copy be reproduced.

14 Form PS 168, the induction sheet for new appointees, should continue
to be used with a suitable amendment. The reference to secrecy will be
altered at the new reprint of this form. Departments should also
continue to use the booklet, "Welcome to the Public Service™.

15 Extracts of this Circular Memorandum will be published in the PSOC.

A C Davis
Secretary
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DECLARATION TO BE MADE BY PERSONS EMPLOYED IN THE PUBLIC SERVICE

In the Matter of the State Services Act 1962

Of LA L O B B L I R I B I IR R I I IR I T I T S B I I S TR RN T I T I I T I B I R I I T

Public Servant, solemnly and sincerely declare

1 i That T will truly and faithfully perform my duties as a
public servant to the best of my skill and knowledge, and according to
the law of New Zealand.

2% That I will observe the provisions of the Code of Conduct for

public servants.*

3 That I have read the provisions of that code relating to -

(a) Obedience to instructions:

(b) The performance of duties:

(c) The use and disclosure of information:
(d) The acceptance of gifts:

(e) The use of Government property:

(f) The care of public money, -

which provisions are set out in sections 53 to 60 of the State Services
Act 1962 and in Part VII of the Public Service Regulations 1964.

4, That I am aware that penalties, including dismissal, are laid
down for breaches of a public servant's obligations.

And I make this solemn declaration conscientiously believing the same to
be true and by virtue of the Oaths and Declarations Act 1957.

DECLARED at
this day of e A SR e o S A 5 e AR e e & e e S50 % s\eiorels
19 , before me -

A Justice of the Peace

or A Solicitor of the High Court

(Or other person authorised to take a
etatutoryv declaration.)



The elements of the Code of Conduct for public servants are

contained in:

(a)
(b)
(c)
(d)

The State Services Act 1962:

The Public Service Regulations 1964:

The Public Service Manual:

Departmental manuals or handbooks, setting out specific
instructions to employees of a given department during

their employment in that department.
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OFFICIAL INFORMATION ACT : IMPLEMENTATION NEWSLETTER NO 6
1 INTRODUCTION

The Official Information Act provides for the review of
decisions by the Ombudsman. This extends not only to refusals
on substantive grounds but also to refusals on procedural
grounds, complaints of undue delay or relating to the manner of
response, or the imposition of a charge or any other condition.

The Ombudsman's jurisdiction enables him to review decisions of
Ministers of the Crown and of all departments and
organisations, subject to the provisions of the Act.

The following information has been prepared in consultation
with the Ombudsman's Office.

2 OMBUDSMAN'S REVIEW OF DECISIONS

Mr G R Laking, Chief Ombudsman, will be the Ombudsman
responsible for investigations and reviews conducted under the
Of ficial Information Act 1982. Mr Alasdair Finnie, Senior
Investigating Officer, will be the contact person in the
Ombudsman's Office for matters concerning official information.

(A) Documentation Reguired

Where Chief Ombudsman receives a request to review any
decision taken under the 0Official Information Act, an
Investigating Officer of the Official Information Section
of the Ombudsman's office will ascertain from the



(B)

(C)

0051K
2.

department, organisation cor Minister that a request for
information has in fact been made by the complainant.
Details of the complaint will be forwarded as soon as
possible tn the department, organisation or Minister
concerned.

The relevant decision should be identified and the
following information supplied to the Ombudsman:

- the reason and grounds for the decisions as recorded
at the time by the delegated officer responsible for
the decision;

-~ - such supplementary explanation for the decision as
the department or organisation considers necessary;

- the relevant file(s) and other informatlion used to
reach the decision or, where the volume of material
is considered to be such that it would be difficult
to forward, then a complete schedule of that
material including reference to its location.

Action Required

Every department and organisation ts requested to advise
the Ombudsman's office of the name and telephone number

of the officer to whom inquiries about complaints received
are to be directed (the contaet officer). This advice 1sg
required in writing before 1 July 1983 and should be marked
"Attention : Mr A Finnie" and sent tc the Chief Ombudsman,
PO Box 10152, The Terrace, Wellington. (Where the request

- 15 in respect of a decision by a Minister of the Crown the

Ombudsman's office will contact the Private Secretary.)

Security of Classified Material

Where the subject matter of the review includes
information endorsed with a security classification the
prescribed procedures for handling that level of
classification will be observed at all times both within
departments and organisations and within the Official
Information Section of the Office of the Ombudsman.

Communication of Opinions

* The Ombudsman is reguired tc report his opinion, the

reasons therefore and the recommendation (if any) made to
the appropriate department, organisation or Minister
concerned.

Subject to any direction or decision taken by a Minister
the report supplied by the Ombudsman is to be brought to
the attention of the officer who took the decision in
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question and, where appropriate, to all other officers who
might be requ1red to consider similar requests in order
that they might take note of any points made when
considering similar requests in the future.

Implementation of Ombudsman’s Hecommendatlunsh

(i) Review of decisions made under Part II and SECthﬂ
10 of the Act

Where the Ombudsman makes a recommendation in
regpect of a complaint in this category, a public
duty to observe that recommendation is imposed on
the department, organisation or Minister from the
commencement of the twenty-second day after it was
made, unless the Minister concerned or the Minister
responsible for the department or organisation
directs in writing to the contrary.

As soon as practicable after such a direction the
Minister is required to give to the Ombudsman, and
publish in the Gazette and lay before Parliament a
copy of the direction or decision, the grounds for
the direction or decision and, except where the
direction or decision is made on the grounds of the
security of New Zealand, the source and purport of
any advice on which it is based.

The public duty to observe the Ombudsman's
recommendation extends to every officer, employee,
and body within the department or erganisation, and
every statutory officer, and Minister to whom that
recommendation is applicable.

(ii) Review of decisions made under Part IT11 and IV of
the Act

Where the Ombudsman makes a recommendation in
respect of a complaint in this category, he will
request notification, in a specified time, of the
steps to be taken to give effect to any of his
recommendations. - If within the time requested in
the Ombudsman's rteport no action is taken which
seems to him to be adequate and appropriate, he may,
in his discretion, after considering the comments
(if any) made by the department, organisation or
Minister affected, send a copy of the report and
recommendations to the Prime Minister, and may
thereafter make such report to Parliament on the
matter as he thinks fit.

Case Notes

The Chief Ombudsman will prepare case notes whenever an
opinion is formed after an investigation and review which
is of general importance. These notes will be circulated
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regularly to all departments and organisations by the
Infaermation Unit of the State Services Commission. The
Ombudsman may issue and publish more comprehensive reports
from time to time. In either case departments and
organisations must ensure that officers with authority to
release or withhold information are made aware of and
understand the effect of the opinions which are contained
in the case notes. »

[@}/f{/‘\/")

ﬁ K Hunn
Commissioner
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OFFICIAL INFORMATION ACT: IMPLEMENTATION NEWSLETTER NO 7

1 INTRODUCTION

This newsletter provides a simple checklist for handling
requests for access to Official Information. The intention is
to highlight the issues that should be considered and to draw
attention to certain legislative requirements.

There is also comment on the Cabinet guidelines on charging and
on the question of "agency" requests including the effect of
Sections 13 and 14 of the Act. The most recent statistics on
the operation of the Freedom of Information Act in Australia
are also given.

2 APPLICATION CHECKLIST

The following points may serve as a useful checklist when
responding to requests for official information:

1 Spirit of the Act

The principle, central to the Act, is that official information
shall be made available unless there is a good reason for
withholding it. This should always be kept in mind. The Act
requires that all requests for information be assessed in terms
of the purposes of the Act (Section 4), and the principle of
availability (Section 5). It follows that all information
routinely released before 1 July 1983 should continue to be.
All other requests must be assessed with the spirit of the Act
in mind,




2 Right of Access to Personal Information

Does the applicant have right of access to the information
requested? It is essential that this is ensured where requests
for access to personal information are concerned. In
particular, where the request is made by an agent, the agent
must have the written authority of the person or be otherwise
properly authorised by the person to obtain the informatiaon.
{(Section 25).

3 Assistance

The Act requires that every reasonable assistance be given to
applicants to ensure requests for information are clearly
specified and are directed to the appropriate department or
organisation. This includes the responsibility of transferring
requests where necessary. (Section 13 and 14).

4 Charges

If charges will be incurred in processing the request, these
should be assessed and the applicant advised of the likely cost
before the matter proceeds. This will enable the applicant te
decide what he wants to do. Where applicable a deposit should
be obtained before proceeding. Cases for modifying or waiving
charges should be directed to the officer with the appropriate
delegated authority. Remember there is no charge for access to
personal information by an identifiable natural persan
(CO(83)13).

5 Response Time

The Act requires that requests for information be responded to
as promptly as possible, and treated with urgency whére this is .
requested. The general aim should be to furnish either the
information or indicate the likely response time within seven
days of a reguest. Undue delay in response can be deemed a
refusal to release the information. (Section 28).

6 Form of Response

The Act requires access be provided in the form requested by
the applicant where possible. If this is not possible the
applicant must be given the reasons for the different form of
response. _

7 Withholding Informatinn

Where it appears there are good reasons for withholding the
information requested, either in full or in part, the request
should be directed to the officer with the appropriate level of
delegated authority for declining access. The reasaons for
withholding must be weighed against the public interest in
disclosure where this is specified in the Act.
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8 Release of Persanal Information

When personal information is released, safeguards must be
followed to ensure it is pnly received by the individual
concerned or by the person's authorised agent. Newsletter No 4
provides guidelines to follow in such cases.

9 Right of Review

Where information is not made available in the manner preferred
by the applicant, or access is only given in part, the
applicant must be given the reason and, if requested, the
grounds in support of that reason. Where a request for
information is refused, the applicant must be given the reason
for the refusal and information concerning the right to seek an
investigation and review of the refusal by an Ombudsman. On
further request they may also obtain the grounds in support of
the reason to decline access.

10 Record of Declines

Wnen a request for information is declined a record should be
kept of the request, including the reasons for declining and
tne advice given to the applicant.

3 CHARGING FOR SERVICES

The Cabinet Committee on Expenditure, in approving the terms of
the guidelines on charges for the purposes of the Official
Information Act, noted that the authority to waive charges is
only to be delegated to those officers in departments and
organisations who have the autnority to withhold information.

The Cabinet Committee alsoc agreed that the guidelines on
charging should be reviewed after 9 months of operation, and
officials have been asked to report back to the Committee at
that stage, that is in April 1984. With this in view,
departments and organisations are asked to provide the
Information Unit with monthly returns of revenue received
through the providing of official information. The first
return will be required for the month ending 31 July 1983, with
returns thereafter up until the period ending 31 March 1984.
It is suggested that departments allocate a specific code for
official information revenue receipts to facilitate this
exercise.

It is requested that the final return be forwarded to the
Information Unit as soon as possible in April 1984 to enable an
early report to be made back to the Expenditure Committee.
Further returns after 31 March 19284 will not be required unless
the Committee should direct otherwise.

- AGENCY REQUESTS

The following guidelines are provided to clarify the different
obligations imposed by Sections 13 and 14 of the Act, for the
handling of what could be termed "Agency Regquests". :
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Section 14 provides that where a request for information is
made to any department or organisation, and the information is
believed to be held by another department or organisation, the
request must be transferred promptly.

Section 13 imposes a duty on a department to assist persons to
direct their request to the appropriate department.

Where the approach from a member of the public is over the
counter or by telephone, the officer dealing with it should
normally apply Section 132. Having determined, as far as
practicable, just what the inquirer is seeking, the officer
should advise the inquirer (in so far as i1s possible) what
department or what office appears the most appropriate one to
deal with the request.

If the inquirer (being knowledgeable about Section 14) insists
that the office transfer the request, the inguirer could be
asked to put the request in writing in order to aveid error or
confusion in the process of transfer.

Wnere a request is first .received in writing, it should simply
be forwarded to the appropriate department or organisation and
the requester informed accordingly. (Section 14),

The Act does not authorise the charging of a fee for
transferring a request for information.

Should departments and organisations eventually find that they
are receiving a large volume of "agency requests", they should
advise the Information Unit. Consideration could then bhe
given, if warranted, to reviewing the practice of transferring
requests.

5 AUSTRALIAN FREEDOM OF INFORMATION ACT

1 In the period 1 December 1982 (i.e. since the Australian
FOI Act came into operation) - 31 March 1983, there have been
2,778 requests for information under the new legislation
directed tec less than 25 percent of all government departments
and agencies. In December, 716 requests were received by 87
agencies; in January, 593 by 77 agencies; in February 699 by
78 agencies; and in March, 780 by 85 agencies.

2 Two-thirds of the requests were directed to the following
departments/agencies:

Department Dec 82 Jan 83 Feb 83 Mar 83 Total
Social Security 174 124 165 168 621
Taxatian 103 104 152 186 545
Veteran's Affairs 62 63 82 109 316
Immigration 65 42 72 103 282
Defence 51 28 46 52 177
Australian :

federal Police 20 . 29 24 19 S2
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Home Affairs &

Environment 16 18 17 10 61
PSB 14 13 7 8 42
Attorney General's 12 7 9 10 40
Health 14 8 9 8 39

3 Another eight agencies received 20 or more requests in the
same period: _

Employment and Industrial Relations 29

Telecom - 28
Capital Territory 27
Commissioner for Superannuation 26
Industry and Commerce 23
Foreign Affairs 22
Aviation 20
AGgtr iﬁan Post 20
Pebbine

Chairman
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Information of General Interest

1. OFFICIAL INFORMATION ACT

The Third in the Series of General Notices is published below:—
UNCLASSIFIED DOCUMENT ON VETTING PROCEDURES

Preamble

Vetting is the term used to describe the inquiries undertaken by the New
Zealand Security Intelligence Service as to the trustworthiness of persons
employed or whom it is proposed to employ in Government Departments.

The Report of Sir Guy Powles’ inquiry into the New Zealand Security Intel-
ligence Service 1975-76 recommended that an unclassified document be made
available generally to give as full an account as possible of these vetting
procedures.

The Cabinet has accepted that recommendation (CM 83/13/8 of 11 April 1983)
and approved the general release of this document which describes the pracnce
of vetting and the manner in which velung is undertaken.

THE PRACTICE OF VETTING

1. It is common practice in both the private and public sectors for emplovers,

when hiring siafl, to check on the trustworthiness of applicants, as well as on
_ their qualifications and experience; the degree of checking may range from per-
sonal inquiries and the perusal of references to a more detailed review by a
person acting on behalf of the employer.
- 2. The State has a legitimate interest in taking steps to safeguard certain kinds
of information against improper retease. No system of protection will work unless
those concerned are themselves trustworthy. Thus the hiring of a person to be
employed by the State on sensitive work involves initially the production of
references and testimonials. However, where the information to which the per-
son will have access bears a security classification of “Confidential” or a higher
grade a more formal screening is required. To assist Government Departments
or Organisations to assess the trustworthiness of employees required to work
~ with such information, the Security Intelligence Service carries out vetting

inquiries on request. '

3.In 1976, in reporting on his inquiries into the New Zealand Security Intel-
ligence Service, Sir Guy Powles, then Chief Ombudsman, found vetting to be a
prime function of the Service that should be continued. He also recommended
that an unclassified document be issued within the State Services setting out as
far as practicable the manner in which vetting is undertaken.

4. The subsequent proposals of the Danks Committee on Official Information
and the Cabinet Directive on Security Classification issued on 17 December 1982

CONFIDENTIAL—For the informafien of cmployees of the Public Service.
Published weekly by the State Services Commission, Frivate Bag, Wellington, New Zealand.
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(CO(82)14 refers) are derived partly from the related recommendation by Sir
Guy Powles—that consideration be given to an examination of the principles
and practice of classification of information for security purposes wnhm Govern-
ment Departments,

5. The Directive states that Cabinet has agreed that a uniform system of security
classification be instituted throughout the government service and for that pur-
pose directs that the principles and criteria in the Directive be observed in apply-
ing classifications to national security information and certain other official
information. It provides for three grades of classification wuh prescriptions as
follows:

TOP SECRET: Information or material the unauthorised disclosure of which
is likely to damage national interests in an exceptionally grave manner.

SECRET: Information or material the unauthorised disclosure of which is likely
to damage national interests in a serfous manner.

CONFIDENTIAL: Information or material the unauthorised disclosure of
which is likely to damage national interests in a significant manner.

6. The security classification system prescribed by the Directive is to be regarded
as an administrative device:

» to underpin the protection in law against unauthomcd disclosure of infor-
mation or material likely to damage national security or certain other interests
of New Zealand;

# to assist the internal adminisiration of departments or organisations in
applying appropriate protective security procedures for the safeguarding of
such information or material held by them;

« to indicate to all persons handling such information or material that it must
be treated in accordance with certain procedures designed to prevent the
unauthorised disclosure of such information or material.

7. Classification markings will therefore act as reminders that criminal sanc-
tions or disciplinary provisions in the relevant statutory amendments arising
from the passage of the Official Information Act 1982 (that replaced in part the
Official Secrets Act 1951) could be applicable to the improper disclosure of speci-
fied types of information. They also indicate that special precautions are neces-
sary to protect certain information—special handling and storage procedures are
to be observed and the type of information in guestion is normally to be avail-
able only to designated people, i.e. peopie whose trustworthiness has been checked.

8. Accordingly, all who have access to information protected by the security
classification system have a responsibility to prevent the improper disclosure of
such information so that it can not be used to the detriment of New Zealand.
This applies not only to such information generated within New Zealand but
also to classified information supplied to New Zealand by friendly countries
under arrangements and understandings that it is given similar protection in New
Zealand as in the country of origin.

9. Apart from other protective security arrangements within a departmeut or
organisation, it is necessary to ensure that every person having access to classified
information is trustworthy. An aid toward ensuring this is the security veuing
system—any person employed or being considered for employment on work
involving access to material classified CONFIDENTIAL or higher must first be
granted a security clearance to the appropriate level by the departmental Head.

The Manner in which Vetting is Undertaken

10. Vetting is the term used to describe the checks and inquiries undertaken
by the New Zealand Security Intelligence Service (NZSIS) to determine, in rela-

tion to established relevant criteria, the trustworthiness of persons who are .

employed or are being considered for employment that involves access to class-

.ified information or material. Such vetting is conducted with the knowledge of

the candidate and at the request of the Government Department or Organisation
concerned. The replies assist Permanent Heads with their determination of a
person’s fitness to be granted a security clearance, Vetting is not initiated by the
NZSIS but by the Permanent Head of the vetting candidate’s department, who
has to decide whether that person is given a security clearance or not,

11. Several matters are given attention by the department before a vetting
request is forwarded to the NZSIS. The first is the determination of the candi-
date’s need to have access to classified material and of the classification level
(TOP SECRET, SECRET or CONFIDENTIAL), or the special nature of the

1983724
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w& information to be handled Ly that candidate, The department’s advice to the
' INZSIS as to the level of classification involved determines which vetting process
is relevant—a TOP SECRET, a SECRET or a CONFIDENTIAL vetting.

12. The department also undertakes a check of its personnel record of the
candidate to ensure that the personal particulars (such as full name, date and
place of birth, and nationality) provided by the candidate are accurate, and to '
determine whether there is any impediment of character or background already |

i known or available to the department which might make the candidate unsuit-
able for access 1o classified information. In cases where a vetting candidate is
not a New Zealand citizen or has a non-New Zealand spouse or close relation-
ships or associations outside New Zealand, the department or crganisation may
need to consider whether a conflict of personal or national loyalty could arise
from the work envisaged for the candidate.

; ) 13. Upon receipt of a vetting request from a Government Department, the

; o NZS8IS conducts its inquiries according to the level of vetting requested. There

' arc three main types of vetting inquiry. These are conducted in order of increas-

ing intensity commensurate with the Cabinet Directive prescriptions for the three
classifications of CONFIDENTIAL, SECRET and TOP SECRET:—

CONFIDENTIAL Vetting

Personal details are provided by the candidate and forwarded by the depart-
ment 1o the NZSIS, The names of the candidate and his or her spouse and
parents are checked against WZSIS records and the candidate against Police
records. Further inquiries may be made if a need to do so becomes apparent.
; ) . SECRET Vetting

o Personal details of the candidate and his or her spouse, parents, brothers

and sisters, and relatives living overseas are provided by the candidate and
checked against Police (candidate only) and NZSIS records. The candidate also
provides additional information such as details of education, residential
addresses and particulars of previous employment, overseas countries visited
: or resided in, and is asked to indicate whether he or she has ever been asso-
- ciated in any way with a communist or fascist movement. The names of four
| persons resident in New Zealand who can act as referees are also given. Inquir-
; ies are not always made in relation to the additional information given or of
all the persons nominaied as referees unless a need to do so is indicated.

TOP SECRET Vetting

The same information is given by the employee as for a SECRET vetting.
: In addition to checking against Police {candidate only) and NZSIS records,
{ checks are made in relation to the additional information given. Inquiries are
made of the referees named by the candidate and of such others as may be
able to assist, including the candidate, if any factors arising from the routine
inquiries indicate a need to do so.

Vetting Reviews

! ; 14. Reviews of secret and top secret security clearances are conducted regu-
larly, normally at five year intervals but also in the event of a change in
circumstance. '

. Adverse or Qualified Replies

15. If vetting inquiries disclose that a candidate may not be fit to be entrusted
with classified information, the NZSIS advises the candidate’s department
accordingly in the form of an adverse or qualified reply. This reply would usually
give the reasons for the NZSIS raising the presumption of unfitness and the
Permanent Head can then consider the relevance of those reasons in relation to
the job content of the particular position envisaged for the candidate. Should
the reasons given by the NZSIS be the deciding factor in the Permanent Head

_giving less than a full clearance and unless exceptional security reasons exist, the
vetting candidate is notified by the department together with advice regarding

- his or her rights of appeal or complaint. An appeal can be made under Section
38 of the State Services Act 1962 should a transfer on security grounds be.
involved, or a complaint can be made to the Commissioner of the Security
Appeals under the NZSIS Act 1969,

At el st e

A ey == 1 g

WINPT ALy v aie P

{SSC 21/5/0)




i ot W

& June (983, Mo 23

TORMATTION ATY

The Second in the Sorvies of Geperal Motices ig published bojow: -

CABINET EMRECTIVE ON SECURNTY (LASSITTOATION
Preamble
Jarhiament bas decided wo make ofiteia] infornution, e mformation gencrated
or held by the vanous organs of povormment, more freely availabic io the people
of New Zealand, Beaving in mind the responsibility that Parlament has also
placed wpon the Executive Governmeent 1o profect othcal information o the
extent reguived by the national interest, there is a need 1w enhance and clarify
the raeans by which such information should be safeguarded against improper
relosss, '
Yo that end Cebinet (OB 82/52/24 of 13 Deeember 19872) has agreed that a
cuniform system of secwrity classiheation be instituted throughout the povern-
ment service and Tor thai purpose bas directed that the principles and criteria
in this Cireular are to be obseived in applying classifications o national sccurity X gt
mformation and ceriain othersoificial infurmation. o
The system of secunty classthcalion s to be regarded as an administrative
device:

e {0 underpin the protection v lav epainst wnautherised disclosure of nfor-
mation or mistenial likely 1o damage national scourily or cerlain other interests
of New Zealalnd:

e 1o assist the internal administration of departments or organisations in apply-
ing appropriale protective security procedures lor the safegnarding of such
informmation or material heid byvethem;

o to indicaic 1o all persons handling such information or material that it nyust
be treated in mecordance with cortain procedures designed 1o preven: the
prututhorised disclosure of sueh nformation or material,

b Security Classifications

L The fact that any information or material has been assigned a security
clagsification will not of itgelf prohibit or prevent its release provided that release
is properly awhorised: nor will Uie absence of a elassification necessavily mean
that it may be trecly reteased. Classitication is 2 guide w procedures for handling,
stoiape, transroission of, or access o nformation or material which must be
protesied, '

1.2 Secunty classifications in themselves are not evidence at law that the
content of the infermation or maienial necessarily wasrants the protection of the
law from unauthorised disclosure. Depending on the case this can only be estab-
lished by a casnpetent excculive suthority, or an Ombudsman, or a court testing
the content of the information or mmaterial to discover whether its unauthorised
disclosuwre s likely to damage national intevests in any degiee.

Moew Tobarsed.
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2 Preseriptions for Classification Grades

2.0 Presenptions for applying the three grades of security classifications ara:

Tor Seeret: Information or maferial the vnauthorised disclasnie of which is
Jikely (o damage vational inieresis o an o ;*,-I'mnu!:s DOV SRNTICE,

SEcreT: Information or material the unavthorised disclasue of which is Hkely
o damape nabional nlerests inoa seriois manner,

ConrpenTtial Information or matenat the wasmathorsed disclosore of which
i likely to damage natienal inferests in a Significant imanner,

2.2 The classifications in sub-pa 'apra ph 2.1 above shaell bo applied m sccoerd-
ance with he damapge that @5 hkely 1o veselt o the wnauthorised discloswe
of information or material relativg 100

the secunity, defence or international reladions of Mew Zealand,

2.3 The classifications in sub Parag 2.0 sbove may be apolicd also 1n
accordancs with the damage that s 1;.&*'~iv 1o result from the unawtborised dis-
closwie of IT![U:I.:&‘!{H‘ oy wiaterial of spocial sensitivity relutivg to the following
interests of the Sipte:

a  the matitenaonce of the law, or
b the ceonomy of New Zealand,

2.4 A handbook dor applving seourity classificalions o practice shall be issued

by the Interdeparimenial Convnitice on Securtiy-—see paragrapit % below.

3 Classifications Originating Overseas
A The Government of New Zealand has twlernational ai*rhgﬂlmns as well
as a statuiory responsibility 1o maintaio for casaficd information or matenal
received {rom New Zealand’s allics or from interuational organisations a level
of profeciive security not fess than {hat i force in these oversens countrics or
organisations. There must therefore be veasonable compatibility with the securiiy
classriieation in‘oc:rc\'n:c s of New Zealand's allies, or of international 0reanisaiions
3.2 When the classified information or ma fuml of the governmant of another
couniry, or o an inornational o
New Zealond and vithised in creating other nformsiion or maierinl, that infor-
mation ot watenal must be sateguorded so as to provide protection nat less than
that applving to the original information or roatenial,

4 Protective Security AMeasures to be First Instituied

4.1 Before any classibed infonnation or material s aceepted or ercated by a
deparinent o organisation, the permanent bead, or in the case of an organisa-
tion, the head of that organisaiion. has a duty (o ensure the head of that orpan-
isation, has a duty to cnsure that prolective security micasurcs have first been
institited adequate for the levels of classification to be aplied.

5  Awhority to Classify

5.4 Permancent heads of depaitments or heads of ovganisations, are herchy
vested with anthoniy 1o classify in accordance with the preseriptions in this
directive, The permanent head ol a department or head of organisation may
delegate authority 1o classify to officers of appropriate sunon{y of that deparl-
ment or 0.'g:mt911mn

5.2 A secority classification is to be applied only afler the oficer :'cspun';ibk*
is satisfied that the anlnmmmm or rmaterial wariants that classification in teimns
of one of the preseriptions in this dircctive,

6 Avoldaice of Overclassification

6.)  Overclassification must always be avoided, Tt is objectionable an grounds
of managerial efficiency and cconomy; it adds considerably 1o the expenditure
on protect tive security proceduwres and the manpower 1o carry tham out; and, it
is hable to undermine the effectiveness of the procedures themselves and 1o bring
them into disrepuie.

7 Duracion of Classification _

7.1 Where practicable a finite duration on the appheanon of a classilication
grade may be indicated on a document or othier material, at the end of which
time ihe classiicanion shall lapse.

panisaiion, is contrusied 1o the Govermment of
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8  Downgrading ard Declassification

8.1 Bepartments or organistiions shall fnstitiote a systematic review of all
classibed dnfornmation or material and orovide for the SeCpe miizl downprading
ov declassification of ihat inlormation or material, This veview shall be applied
to classibed information or material E}]ll‘ihd“?lf’ from 1977 onwards. The aim
shall be to conduct the fiest review of classifications 10 years after they aic first
applied, i.c. in 1987,

8.2 Wherever there s opposiunity in ihe course of ovdinary business for an
officer with the neeessayy auithorily to declassify or dowagrade snmediately, he
or she ghall do so,

8.3 Moest wdovmation or material beeames divested of some or all of the
reasons for classification simyply by the g_h‘.ﬁ‘.’«;i’if_‘"-‘ af time, The Diterdepariinontal
Compuitiee an &¢ m'i_ly shall devise evitena 0 gs8ist permanent beads n{ du.pai!:
wienis and heads of organisations fa actieving-—in the shortest practicable tme--

a taxnmiy dowagrading of, or removal of classification grades f'rcm'}, Enﬁ):'--
mation or msterial consistent with national security as well as the vequitements
of coonomical manaprmend.

O Inierdeparimental Commiitee on Securiiy

9.1  The Interdepartaeninl Commutice on Seourity shall provide depasiments
and organisationg with detailed guidance on puhueh and sdminisiraive pro-

cedures necessary (o implement in a gonaistent manaer the sysieny of security
classifications presceibed in this directive.
9.2 The Comitites shall also provide putdance on the use of other enuor e

went warks to sasist in the handl ug of other naim;u'**mt; or material of special
sensitivity (nof beitg national security infonmation or malerial as prescribed in
this directivel. There should e a reasonable consistency in the use of such
cndors “'mm* i.‘w A being 1o ensure that they are not used in substituticn of
secority el cation grudes.

The Chairman of the lmr*:‘fi"p\uimr:‘..ui £ Hm.miiee on Security shali report

al least annually, imougln he Minister of State Services, to the Prime Minister
on the mplom. .ﬂ,.,fu:e'_m of this dircctive and make recommendations which will
advance the purpose siated in thc preamble.
10 Comimencemerl

This directive is decmed (o have been promulgated on 17 December 1982, It
1s 10 be maplemenied on and from 1 Jaly 1583,

(SSC 21/5/0)
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8 Prime Minister’s Department, co {83) 13
¢ Parliament Buildings,
Wellington, : 8 June 1983

All Ministers {Copies to all Chief Executive
All Permanent Heads Officers of Organisations via
Information Unit, SSC]

CABINET GUIDELINES ON CHARGES FOR THE PURPOSES
OF THE OFFICIAL INFORMATION ACT 1982

PREAMBLE
EXISTING CHARGES TO REMAIN
FIXING THE AMOUNT OF CHARGE
STAFF TIME

PHOTOCOPYING

ACTUAL COSTS

REMISSION OF CHARGES

DEPOSITS

REVIEW OF DECISIONS ON CHARGES
COMMENCEMENT

W o0 -1 O W N -

Parliament has decided to make official information more freely
available to the people of New Zealand. Responding to requests
for information will involve additional costs. In some
circumstances the resources needed to answer a request for
information will justify charging for them.

Cabinet has authorised (CM 83/21/25 of 7 June 1983) a uniform
charging system which is to be observed by all departments
and organisations, wherever access is not already provided
free or pursuant to an existing charging arrangement.

The system of charges incorporates a "threshhold" approach
whereby inguirers will generally receive an amount of free
access but in respect of requests involving substantial time or
materials, charges approximating actual costs shall apply. No
charges shall be made for personal information about a natural
person given to that person.

1 EXISTING CHARGES TO REMAIN

1.1 There are currently areas where access to cfficial
information is given free of charge or pursuant to an

on/2
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2.2

existing charging arrangement. Section 52 of the
Official Information Act 1982 does not derogate from

such access; those arrangements are not changed by
these gqidelines.

FIXING THE AMOUNT OF CHARGE

The amount of charge will be determined by:

a establishing whether or not the request is made

by an identifiable natural person seeking access
to any personal information about that person

(Section 24).

Such requests are NOT subject to any charge.

b the aggregate amount of staff time exceeding one

_hour spent in actioning the request.

This will inelude search and vetrieval of informatiom,

the provision of transcripts and the supervision of
access.

c the number of pages of A4 sized or foolscap
photocecpy to be provided exceeding 50.

Non standard sized photocopy such as that used for maps
and plans will be charged on an actual and reasonable

basts.

d for any other cost, the amount actually
incurred in responding to the request.,

This will cover the provision of copies of video, audio
and film tapes, computer time or other situations where

a divect charge ie8 imcurred.

Where repeated requests are made in respect of a
common subject in any four week period, requests
after the first shall be aggregated for charging
purposes. '

The charge shall represent a reasonable fee for
access given. It may include time spent:

in searching an index to establish the
location of the information

in locating (physically) and extracting the
information from the place where it is held

’ in reading or reviewing the information

. in supervising the access to the information.

The charge may not include any allowance for:

locating and retrieving information which is

not where it ought to be

waif B
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time spent deciding whether or not access should
be allowed and in what form.

Where the free threshhold is only exceeded by a small
margin it is a matter of discretion whether any fee
should be paid and if so, how much,

STAFF TIME

Time spent by staff searching for relevant material,
abstracting and collating, copying, transcribing and
supervising access where the total time involved is

in excess of one hour shall be charged out as follows:

an initial charge of $10 for the first
chargeable half hour or part thereof

. then $10 for each additional half hour.
The rate of charge applies irrespective of the

seniority or grading of the officer who deals with
the request.

Time spent in deciding whether or not to approve
access and in what form shall not be charged.

PHOTOCOPYING

Photocopying on standard A4 or foolscap paper where
the total number of pages is in excess of 50 pages
shall be charged out as follows:

. 10¢ for each page after the first 50 pages.

ACTUAL COSTS

All other charges incurred shall be fixed at an
amount which recovers the actual costs involved.

‘This will include:

producing a document by the use of a computer
or other like equipment

.  reproducing a film, video or audio recording

arranging for the applicant to hear or view an
‘audio or visual recording

providing a copy of any map, plan or other
document larger than A4 or foolscap size.

REMISSION OF CHARGES

The liability to pay any charge may be modified or
waived at the discretion of the department or
organisation receiving the request. Such decisions
shall have regard to the circumstances of each
request. However, it would be appropriate to
consider inter alia:

whether payment might cause the applicant
financial hardship

../4
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i whether remission or reduction of the charge
would facilitate good relations with the public
or assist the department or organisation in its
work.

DEPOSITS

A deposit may be required where the charge is likely
to exceed $20 or where some assurance of payment is
required to avoid waste of resources.

The applicant is to be notified of the amount of
deposit required, the method of calculating the
charge and the likely final amount to be paid. Work
on the request may be suspended pending receipt of
the deposit.

The unused portion of any deposit shall be refunded
forthwith to the applicant together with a statement
detailing how the balance was expended.

REVIEW OF DECISIONS ON CHARGES

Section 28(1) (b) of the Official Information Act 1982
provides that the Ombudsman may investigate and review
any decision on the charge to be paid in respect of a
request for access to official information.

A record shall be kept of any costs incurred. Where-
ever a liability to pay is incurred the applicant is
to be notified of the method of calculating the charge
and this fact noted on the record.

COMMENCEMENT

These guidelines are to be implemented on and from
1 July 1983.

Secretary of the Cabinet
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L OFRICEAL INFORMATION ACT

With the pending implamentaiion of the Official Information Act it is timely
to remusud aii public servants of the responsibilities enirasted in us when handling
ofticizl informaiios. His also appropriaie (o advise you of policy decisions taken
in elation to the handling and relesse of official mfermation that come into
efleet on and from 1 July 1983,

Commencing with this issve of the Public Service Cificial Chreular 5 series of
four genernl notices will be issued. The topies will be:
inl Information and the obligations of public servants;

Crbinet Directive on Seenrity Classification
o The Unclassified Doaunent on Security Vetting,
¢ ‘The Irotection of the Cabinet Frocess.

These nonces are for gencral information and you are viged to read them

: carefully. T you are in any doubt about the issucs covered discuss them with

your supervisor or contvelling officer who may ask your Head Office or the State
Services Conumission for clarification.

(SSC 21/5/0)

2. QTFICTAL INFORMATION AND THE OBLIGATIONS OF PUBLIC
SERVANTS

I is zenerally accepted that there are areas of oficial information which must
be protected. These include such fields as sccurity, defence, international rela-
tions, the mainienance of law and order and the economy of New Zealand, In ‘
every instance the level of proteciion afforded veficets the sensitivity of the infoi-
mation or maierial concer ned., That sensitivity is determined through an assess-
ment of the likely damage {0 national inferests in the event of an unanthorised
discloswre and denoted by a security classification.

Many public servants will comapleie their carecrs without ever encountering
sectirity classified material, However at {imes we all are privy (o information
which may be sensitive, be It personal or official, For this reason every officer
should recagnise and accept the need to maintain the confidences catrusted in
them as public servants; there is no place for the unreliable or indiscreet,

From 1 July 1983 the burden of responsibility will be increased as the Official
Informaiiou Act comes into force. As you will be aware the Act has as one
purpose, “Increasing progressively the availability of official mfmmanmr {o the
peopie o,; { New Zealond”. This purpose is to be balanced spainst “the protection
of officicl information to the exteni consistent with the public intevest and the .
preservation of personal privacy™: 11 is Tar these yeasons that ihe release of official
information must be an guthorised action reserved 1o those officers with the

VTN
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Hubifched we.—;!:!j«' By the Biste Dooviees Comndusion,

Privats
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i necessary knowledpe and jndgment o make the right decision. Each officor will
be advised by wetting before 1 July 1983 of the level of authority, (F any) which
they have ta release official nformabion. i vou are in any doubt abenl this wsk
your controlling ofiicer 1o clanly the matter,

{(55C 21/5/0)
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5 \CABINET OFFICE

': Prime Minister’s Department,
Parliament Buildings, Co (83) 12
Wellington. _ 1 June 1983

All Ministers
All Permanent Heads

OFFICIAL INFORMATION ACT 1982 :
DEPARTMENTAL BACKGROUND NOTES ON ESTIMATES

Cabinet at its meeting on 30 May 1983 instructed me to draw
attention to the form in which background notes supplementing
the notes in the printed Estimates are prepared by a depart-
ment for their Minister's and internal use. If these

are drafted in their traditional form after 1 July 1%83 they
could, as a result of a legitimate regquest pursuant to the
Official Information Act 1982, disclose information which
ought to be protected, ie withheld in terms of one or more

of the provisions in Sections 6 - 10 of the Act.

Henceforth it is the substance rather than the form of
information which may be protected. A volume of notes,
whatever its classification (or endorsement)l, is not
protected as such. Protection can be afforded only to
specific information which may be included within its covers;
this may comprise all or part of the contents.

In the case of departmental background notes on Estimates, the
broad position is as follows:

a Notwithstanding the general shift away from blanket
protection2, access to departmental background notes
as a whole can be refused unidl Zhe Estfimates are tabled.
This refusal is justified by the need to avoid premature
disclosure of the Government's budgetary policies ([see
especially Sections 6(d), 9(2)(f) (ii-iv) and (g) of the

Act]. In effect, there is blanket protection up until
Budget night for all departmental background notes on

Estimates.

[Depending on the content of the background notes, their arrangement
and the nature of a department’'s functigns, one could conceive of
a need - and this would be 2 rare case - for blanket protection

to be extended until the Estimates are passed if disclosure during
this stage is likely %o prejudice an interest of the State in
Sections 6, 7, (possibly 8) and 10 of the Aect. In such a rare

1 See CO (82) 14
2 See CO (83) 10 vid 2



case, until the Estimates are actually passed the departmental
background notes as a whole may therefore continue to constitute
"econfidentiality of advice tendered by officials" (Section 9(2)(£)(iv)
of the Act) but that ground for protection cannot be sustained

beyond this point.]

b After the Estimates are tabled, selected parts could
still be withheld provided that any withholding of
official information is related strictly to the
protection afforded by Sections 6 - 10 of the Act. If
challenged the Minister or department would have to
justify the withholding on a specific ground as provided
in Section 18 of the Act, and be ready to give reasons for
refusing (Section 19).

In drafting background notes on their Estimates for internal
use, each department may wish to do so in a form which easily
identifies matters which should properly be protected after
the Estimates are tabled or passed by placing such matters in
an annex which can if necessary be separated from the rest of
the departmental notes.

(P G Millen)
Secretary of the Cabinet
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Permanent Heads
Chief Executive Officers of Organisations

OFFICIAL INFORMATION ACT : IMPLEMENTATION NEWSLQTTER NO. 5

1 Introduction

Those persons wishing to gain access to official information will
sometimes require advice and assistance from staff and it is a
requirement of the Act that reasonable assistance be given on how
to make a request and where to direct requests.

Quite apart from the public duty to provide such assistance it is
administratively more efficient to help ensure a request is made

in proper form rather than attempt to second guess the applicant or
engage in subsequent prolonged discussions about what either party
meant to do.

To assist applicants the Information Unit has produced two leaflets
which briefly explain the purpose of the Act and outline how to go
about gaining access to personal information and official information.
This newsletter gives further detail on the text and method of
distribution of the leaflets.

The newsletter also advises the requirements for monitoring the
implementation of the legislation and provides a sample of the return
which will be made quarterly to the Unit and from there to the
Information Authority.
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2 Information Leaflets for the Public ’ ,

It is intended to release two leaflets coincidental with the
publication of the directory cf Official Information, one concerned
with access to official information and the other to personal
information, These will be available to the public from the cutlets
for the directory and it is envisaged they will be used only wheres

it is not possible to contact an officer of the department or
organisation direct.

The text of the leaflets is very brief but serves to highlight the
purposes of the Act and principle of availability and to provide
basic assistance in how to make a request, e.9., it points out the
various methods of access available in order that one might be
specified in any reguest. The full text of each leaflet is set out
in Appendices "A" and "B",

The production of these leaflets does not mean that
applicants must apply in writing. The option to elect
either an oral or a written request remains unchanged.
Rather these leaflets are intended to provide reasonable
agsistance in making any form of request. '

3 Monitoring the Implementation
of the Legislation

Some minimal information on the operation of the legislation will be
regquired by both the Information Unit and the Information Authority
. to allow review of administrative procedures, assessment of costs
and staff time and review of the legislation. Departments and
organisations may want to supplement this requirement for management
information purposes such as the review of delegations.

The information requested is very basic. If further detail 1is
required it will be sought on an ad hoc basis. The Officials
Committee on Official Information has decided that returns will be
required on a quarterly basis with the first due on 1 October 1983.
The content and frequency of the return will be reviewed regularly
thereafter by the Information Unit and Information Authority.

It is not intended to print a standard return form but departments
and organisations are recommended to use the following format :



OFFICIAL INFORMATIOM : QUARTERLY RETURN

Department/Organisation Period ended
Official Personal

Information Information

Number of refusals .........:. ..... SR A

Number of modified approvals pursuant
to S.16 & 17 Falnh Al e e A emmeies s

Number of conditional approvals Doxopear B wn v . Cresaeeenan

Number of corrections pursuant to
5.26 (Personal information only) sessaareann

Number of notations pursuant to ;
8,26 (Personal Information only) R R

_Completed returns are to be forwarded to :

The Information Unit
State Services Commission
Private Bag

WELLINGTONMN

The actual procedure £for collecting the information is left to the
discretion cf each department and organisation. However, you may
wish te adopt the following approach :

Information Collection

Officers authorised to consider non-routine requests for
access to advise a central reference point for the department
or organisation whenever a deciston covered by the quarterly
return its made, This advice should include the applicant's
name and a file reference. Private Secretary to advise of
decisions taken by the Minister, :



d=

Information Collation

-

The centrcl reference point should hold all returns and
forward the guarterly comPOaite resurn to ths Information
Unit az required. The refegrencz point snould also act as
the contadt for the office oJ the COmbudsman when uzﬂzJication
18 required that a request has veen refused or condiiions
tmposed.

-

§

The significance of the use of a colilation point as the rerference for
Ombudsmans' inguiries is that this will allow prompt confirmation that
a reviewabls decision has been made.

4 Mcdified Requests

In Newsletter No. 2, paragraph 3(¢) (ii) gave an example of a "good
reason for withholding" which included reference to a Cabinet document.

That reference was incomplete and could be read to mean Cabinet documents
are protected as a class. That is NOT ccrrect; the principle of
"availability applies egually to Cabinet documents as to others.

' The refersnce should read :

¢
- a deocument containing non exempt matter and an extract from
an emcargoed Cabinet document.

D/k Hunn
Commissione



[ am:

e a New Zealand citizen

* a permanent resident of New Zealand

« a body corporate Incorporated in New
Zealand

(Strike out those which do not apply}

1 undusstand that il my application is
approved 1 may have to pay a charge. 1
further understand Wat if this 1s so, 1 will be
contacted before any action is taken.

To i, i e R :
{contact officer)

Date of Request: .o.ccciirmeiimmmssaresas sesssees

P

What if you ere denied
nccess?

There may be cases where the Information
cannot be made available and these are set
out in the Act. Where this happens you will
be told the 1eason, You may ask an
Ombudsman 1o review any decision mode
regarding your requast,

However, Il you wish you can ask the
departiment or organisation to have the
decision reviewed by another officer. In
either event you will always be advised of
your rights of review when informed o the
decision on your request,

‘Contact Oflicers

If you want help in making a request get In

« touch with a condact uvliicer from the

department or organisations concerned. You
can find out who o contact by consulting
the Directory of Official Informatien,

LOOKING - |
AT

OFFICIAL
INFORMATION

A separale leallet deals with access to
l personal Information,

A Guide to the Official
| Information Act

Prepared by =

The Information Unit
State Secrvices Commission

July 1983
Information Series O 1

Y XIUNZ4dd¥




The purpose of the Official Information Act

Is to:

« male official information more [reely
avail

e proviue proper access lo persona,
informalion by the individual concerned

» pratect oflicial inlormation 1o the exient
required by the public interest,

The Olilcial Information Act
Cnn Ilelp You

e find out the background to and reasons
for government decisions,

* get access lo informatinn held by
Governmient deparlments and
organisalions.

The Act sets out the pmuzrlures for

oblaining official information held by

Government departments and organ:sations,

Some organisations are exempt from the

provisions ol the Act. "

A Tull list of e organisations covared by

the Act and Iheir conlact officers can be ~

found In the Olficial Information Directory
available at all post offices and public
libraries.

The Direciory sels out:

= The structure and 'function of every
department and erganisation.

s A general description of all kinds cf
documents hicld. :

o A list of all manuals, and similar types of
documenls which contain policies,
principles, rules or guidelines, in
accordance with which decisions ar2
made.

s How to ohtain access to Information
Iuclurhn’i delails of contact olficers.

Gl ninlng Access to Olﬂcrnl
Information
Who qualiifes?

You can apply il you are a New Zealand
citizen or permanent resident or a body
corporate which Is ineerporated in New
Zealond,

You may have to pay a fee for the work
Involved in providing access. |However this
would be nolilied to you belore any action
Is taken.

How to apply

* You simply post or deliver the tear off
portion ol this pamphlet to the
department or organlsation cnncerned.

= You may Il you wish write a letter,
telephone or call personally to make your
request.

s Make sure you Include as much detail as
possible about your request. (For example
give a relerence number or attach a
newspaper elipping ) This will aid speedy
processing of your request.

Processing Your Application

The receiving organisation is required to
handle your request as quickly as possible.
If you have not had a reply or an
acknowledgement within 14 days of your
request you should send a reminder or ring
the contact officer.

How will you be given access?

You can ask for 2 copy of the information
or to Inspect It. You may listen to a tape
recorcdding or see a film or videolape and
you can ask for a transcript il you wish,
Where Informalion is stored In a computer
you may ask for a print out of that
Information.

if you prefer a particular form of access
you should state this in your request.

|

Request for Access to OI'fi(.inl
Information

[ ............... RS EE AR sE At A rEea s s aatE TARTEERRLTI S SN Evan

{full name)

P AR SR REN S PP

{Poslal addmss} [Contact Phone Nun-ber}

« Request a copy of faccess to the following
officlal information.

1 attach/refer lo the following information to
assist In processing my request, (Continue
on separate page If necessary.)

1 would prefer to have the Information
supplied In the following manner.

- ——

e wa—



E:ml:icw Zealand cliizen What If you are denled s
e a permanent resident of New Zealand mccens? E@@E{HN@ I 8,
* & person In New Zesland There may be cases where the Infor nation i e . )
* a body corporate ncorporated in New cannot be made available and these are set ¥
Zealand out in the Act.
» a binly corporate having a place of Whiere this happens you will be wold the 1 'E
business in New Zealand reason. You may ask an Ombudsman 10 g!
[Strhe vut those which do not apply) review any decision made regarding your
fequest, g : g :
Clmmcs However, il you wish you can ask the re » a
I understand that thece are no chatges department or organisaton o have the IP}L'_" [ !u:j s@ld AH‘
payalile in tespect of access 1o personal dectsion reviewed by another othcer. In -
Inlurination (unless by a body corporate), i cither event you will always be advied of

Huowever i | have applied ta see ar copy your riglts of review when mlomied of tha . .
any ducament {including a mmanual} which is decision on youy request. : HN I el @ I u}) Rﬂ& " H@N
used dn making decisions alfecting me | may Correcting tulosmation about _

have to pay a {ee in which case | wall be
your Personal Affnlss

contacted belore any action is taken. :
I you are given imformation about your
To thesmnn, ereeeteeeseseeemee ettt ee e e smen pursonal aflsns that 15 naccurate,

{contact oflicer) Incumplete or gives a mnleading impression
you nay ask 1o have it sovended,
SO N 7= S oo You must do tis in wating to the agency °

(full address of vrganisation) which gave you the wlonmation. You should
sut oul thie Information you wish ta have
1 amended, the reaion why i 15 incomplele
or wihsleading and the amendients you
wish to have inade.

N SR Whieee the information Is aot amended you A Guide  (8) me Official ,

A separate leafler deals with access to
Ofticial Information.

—

L L L L e )

can require that 1l be noted indicating the
Date of Ruquest .....iiinsinnsssmscssssessnsesnst e 4
nature of any correction requested but not

made. ]nfomuon ACt g l
You will be nformed of the decsion on j
youy request you may complain 10 an
Oinbudsiman of you are not satislied.

.

-

Contact Officers - . )

H you want help I nsalang a request get in
touch with a contact officer from the
deparunent of oigamsation copcerned, You
can fuid out who Lo contact by consulling
the Duectory of Othaal Inlonnation.

: Prepared by i
; The Information Unit o
State Services Commission E

: ‘ . =
; : hly 1983 . =
; . Information Sedes O, 2 >
: e
o

e — i B 1 o o BT T s o TR T TR g w4 g wme b4 meemen



The purpose of the Olficlal Information Act

Is to:
=ake official Information more [recly

sailable

= providue proper access fo personal
infasmation by the individual concerned

= profect official Informalion to the extent
veaquited by the public interest.

The Qllcial Information Act
cnn help you (o

= fiped out whal guidelines are used In
decisions or 1ecommendations about any
person,

* qet access fo Informalion about you held
by Government departments and
ocganisaiinns,

* to correct infarmalion relating 1o your
prrsonal allairs held by departments or
mgamisalions,

The Act provides new avenues for oblaining

infurmation aboul yourself held by

Government departments and organisations,

Seme agencies are exenpl from the

prevlsinns of the Act.

A lull Tist of the orgamisattons covered by

the Act aml their contacl officers can be

fenand in the Ollicial Informalion Direclory
available at all post ollices and public
librarles The Directory sels out:

* The structure and lunclions of all
depariments and organisations.

* A grneral deseription of the kinds of
tncinnents held.

o A list of all manuals and similar guldes
which contain policies, pinciples, rules
and quitdelnes in accordance with which
clocisions are made,

= FHow to oblain access o Information
inchrding details of contact oflicers.

Obtaining Access to Personal

Information

Who qualifies?

You haver a right tn ask for personal
information which may be in the possession
of any departiment or erganisation listed In
the directary,

To rpualily you st ba a New Zealand
cliizen, permanent resident or person in
New Zealamd or a body corporale
Incarporaled o catrying nn business In New
Zealand.

Proal of indentity will be requlied befora
aceess Is approved.

There Is no charge lor personal Inlormation
excepl where It Is supplicd ta a body
covporate there are no fees payable.
internnl Nules Afflccting
Declslons About Any Person

You alio have the right of access to, and il
pou \l'isil, My bll\.l' or copy any manual or
gutdeline which s used in making decisions
allecting a person.

Rensons for declslons or
recomnmcndations imnde abont
you after 1 July 1983

You have the tighl to a wriltea siatement
of the reasons for a decision or
recommiendaiion made about you and to
knovs the infarmation which was used in
making that decision,

flow to npply

* You simply post or deliver the tear off
portlon of this pamphlet to the ageney
concernad.

* You may il you wish write a letter,

teleplione or call personally to make your

request.

H would help i you Inchide as much

detail a5 pussible abaut your request. {For

example give a relerence number, ar

describe the matier In which vou are

Interested ) This will aid speedy

processing of your request,

Processing Your Application

The agency is requited to handle your

request as quickly as possible, il you have
nol had a teply or an acknowledgement )
within 14 days of your request you thould
send a reminder or ring the enntact oflicer,

How will yont be given Access?

You can ask lor a eapy ol the Information
or to inspect 1. You mav lislen o a tape
recording or see a film or videotape and
you can ask for a3 transcript H you wish,
Where inforination §s stored in a computer
you may ask for 3 printoul of that
inlormation.

If you have a preference for the foriy in
which you are to be given access yol ’
shonld state this In your request,

—— i

Hequest for Personal
Informatlon

{full name)

ey PRt
{Postal address) [Contact phone number)

* Request a copy ol faccess to the following
Information about,

o 1 attach/reler to the following Information
to assist In processing my request.

* ! would prefer to have the information
supplied In the following manner,
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OFFICIAL INFORMATION ACT : IMPLEMENTATION NEWSLETTER NO. 4

1 Introduction

Certain key words or phrases used in the Official Information
Act have specific meanings which are defined in S.2 of the Act.
This newsletter highlights five of those words or phrases which
are considered to be especially relevant to the implementation
phase.

The newsletter also looks at the procedures for considering
requests for access to personal information. Here, a distinction
can be made between 'employee' generated requests and other
requests for personal information. This is not to suggest there
are different rules involved = there are not - everyone has the
same rights, be they private citizen or employee. However,
employee records are more likely to be centralised on a single
file or assembled in a form which allows standardised processing
arrangements to be made than is otherwise the case. The State
Services Commission, as principal employing authority for the
public service, will be issuing more detailed instructions relating
to employee personal records before 1 July 1983.

Fu

2 FIVE KEY WORDS AND PHRASES

Section 2 of the Official Information Act 1982 provides inte;pre-
tation of a number of words and phrases used in that Act. Five

have been selected as having particular relevance to the implementatio
phase:

¢ official information

4 document



T

% department
. organisation
Wl person/personal information

F

2(a) Official Information

The word 'information' is not defined in the Act but it is clear
the intention is that the term be given the widest p0551ble meaning.
The Danks Committee stated that for the purposes of the draft Bill
incorporated in the Supplementary Report

'ess tnformation ineludes not merely recovded data but knowledge
of a fact or state of affairs by officer. of the agency in their
offictal capacity, eg when a particular report is to be presented.
Note however that to constitute "official information” it must be
"held" by the agency, or vicariously by one of its officers or
enp loyees '

'Official Information' is however defined as follows. It means any
information held by:

(i) A department; or
{ii) A Minister of the Crown in his official capacity; or
(iii) An organisation,

including information held outside New Zealand by branches or posts
of those departments or organisations,

The Act also specifies certain types of information which are not
included as official information being exempt from the Act. Most
significant are:

- library or museum material made or acquired and
preserved sclely for reference or exhibition
purposes; :

- material placed in the National Library of New
Zealand by or on behalf of pexsons other than
Ministers of the Crown in their 0ff101al capacity
or departments;

- information held by a Minister, department or
organisation, solely as an agent or for safe
custody;

= evidence given or submissions made to a Royal
Commission, Commission of Inquiry appointed by
Order in Council made under the Commissions of
Inquiry Act 1908 or Commission, board, Court or
Committee of inquiry appointed, pursuant to, and
not by, any provision of an Act, to inquire into

a gnecified matter.



2{b) Document

This word has been given the widest possible meaning, and the
Act makes it clear that it is intended to cover all forms of
information retention inc¢luding:

- , any writing on any materialj;

- any information recorded or stored by means of any
tape~recorder, computer or other device, and any
material subsequently dexived from information so
recorded or stored;

- any label, marking; or other writing that identifies
or describes anything of which it forms part or to
which it is attached by any means;

- any book, map, plan, graph or drawing;

- any photograph, film, negative, tape or other device
in which one or more visual images are embodied so
as to be capable (with or without the aid of some
other equipment) of being reproduced.

Similar comprehensive definitions are used in other legislation,
for example §,48G of the Evidence Amendment Act 1908.

2(c) Department

For the purposes of this Act 'department' means a Government
Department named in Part 1 of the First Schedule to the Ombudsman
Act 1975, with the exception of the Legislative Department and the
Parliamentary Counsel Office.

2(d) Organisation

These are defined as those organisations named in Part IT of the
First Schedule to the Ombudsman Act 1975 and the First Schedule to
the Official Information Act:

Note

The Act makes it quite clear that the terms 'Department' and
'Organisation' do not include:

= A Court; -

- In relation to its judicial functions, a Tribunal;

- A Royal Commission;

- A Commission of Inquiry appointed by an Order
in Council made under the Commissions of Inquiry
Act 1908;

- A Commission, board, Court or committee of ingquiry

appointed, pursuant to, and not by, any provision
of an Act, to inquire into a specified matter.



2{e) Person/Personal Information

'"Personal Information' means any official information held about
an identifiable person., A 'person' is defined as including a
corporation sole and also a bedy of persons, whether corpcrate

or unincorporate., Where it is necessary to make a distinction
between an identifiable individual human being, and those other
entities legally described as 'persons', the former is referred to
as a 'natural person'.

According to the circumstances a 'person' may be:

o a 'natural person', that is, an identifiable human individual;
" a group of such individuals, such as a family;

¥ a business partnership such as a firm of accountants;

. an incorporated society or club or group, such as a

social, sporting or recreational society:

. a similar group to above, but which does not have
legal articles of incorporation;

. a-business firm, such as a limited liability company;

2 a "corporation sole", that is, a legal entity such as the
Public Trustee



3 _ - ACCESS TO PERSONAL INFORMATION

A formal dirvective prescribing how identity is to be established may ultimately
be required to ensure the maximunm level of protection is given to personal
information. However, the following guidelines have been developed to assist
departments and organisations deal with the zmmedzate requirement to train
staff prior to 1 July.

3(a) Application of the Section

Personal Information is a form of 'official information' to which
every person has a right of access subject only to:

- Section 10: which provides for declining to disclose
the existence or non-existence of information which
is likely to prejudice ar interest protected by
Section 6, 7 or 8(1l) of tne Act.

i Section 52: which retains in force anv provision
contained in any other Act or regulations that imposes
a prohibition or restriction in relation to the
availability of official information or regulates
the manner of obtaining or making available.

- Section 24(2): which limits the application of the right
to persons within New Zealand or having a place of
business here.

- Section 24(5): which protects personal information held
by the Public Trustee or the Maori Trustee in their
capacity as a trustee within the meaning of the Trustee
Act 1956 or in any other fiduciary capacity.

3(b) Level of Particularity Required

Personal information will be available from a variety of sources;
associated with applications for services or benefits, retained in
connection with licences or business transactions and kept as part
of personal histories eg medical records, etc.

Some of the information will have been supplied by the person
concerned and some by other persons which means that the applicant will
not always be sure of the form and extent of the information.

However, unlike requests for official information, applicants

do not have to know or identify the particular information sought;

one purpose of the Act is to enable them to ascertain whether any
information is held and, if so, what.

3(c) Retrieval of Information

Because of the lack of detailed knowledge about information which
may be held, it is possible that some inquiries will be general in
nature. Inevitably these will involve more effort to answer than
a request which allows ready identification of the information
sought. Whilst the Act qualifies the right of access by requiring
that the information be 'held in such a way that it can readily be
retrieved' this does not mean that a request involving substantial



collation or research may be refused. Rather, Section 24(1)(b) is
intended to make it clear that the scope of the section does not
extend to incidental reference to an individual contained in a
general file.

3(d) Eligibility provision

Access to personal information extends to include all the wvariants
of 'person'identified in the Act, provided they are from, in, or
have a place of business in New Zealand. ¥

% New Zealand citizens"“

. Permanentlresidents of New Zealand

. Persons in New Zealand -

- Body ‘s corporate incorporate'in New Zealand
. Body's corporate with a place of business in

New Zealand.

There are no age limits prescribed although in practice applications
from children would probably be made by a parent or guardian acting
as agent.

Note, that in the ecase of a natural person applicant under 16 years
of age, disclosure may be wi thheld on the grounds the information
would be contrary to that person'’s interests.

3(e) Identification

The Act places an onus of responsibility on the supplier of
information to satisfy themselves concerning the identity of the
applicant, and to ensure that information is only received by the
berson concerned or their authorised agent.

Identification by reference to the subject of interest

Proof of identity may be established by an invoice, billing
notice, reguest or other document which indicates the
applicant can be reasonably assumed to be one and the same
person as the subject of interest relates to.

This.is ocurrent practice where tnquiries are received following-.
the despatch of an account or some other communication which might
involve the receiver calling at an office.

Identification by production of evidentiary proof of identity

Whilst any documentary proof is not an absolute guarantee
of the bona fides of an inquirér. the level of procf may be
advanced by requiring proof from more than one source as
the sensitivity of the subject matter increases.

Proof should involve production of a document which is only
issued on formal request, preferably following the making of



a declaration or assuming some form of liability. Thus a
birth certificate would not constitute proof of identity since
these are available on requests without any attempt to relate
applicant and subject person. However the following documents
or a combination could be used:

’ priver's licence,
Passport

Employee identity card (especially if it includes a
photograph)

Credit card

Other forms of identification

Certified Record of Association or Incorporation

Since 'person' includes bodies corporate or unincorporate
provision must be made for identification by production of
information that establishes the applicant's right of access.
This could range from the use of letterhead stationery to a
document under seal of the company. Officers of a company
or members of an unincorporated body must establish their
relationship to the applicant by proving their authority to
seek access,

Specimen of Handwriting

In some situations the requestee will have signed a letter cof
request or they could provide a signature that can be compared
with existing records. Whilst this approach should be used
with discretion, in some circumstances it could constitute
adeguate proof of identity.

[

|

|
|
|
|

Personal Knowledge

An applicant might be known personnally or vouched for personally
by a third person known to the officer handling the request.
Obviously in either case the application would have to be in

a person and with the third party present where necessary.

Statutory Declaration -

An applicant may complete a formal declaration to the effect that
they are the person named and are thus entitled to the
information requested.

3(f) Requests Through an Agent

Where a request is made by an agent, that person must have the
written authority of the subject person or some other authorisation.
(This latter provision is relevant to parent or guardian requests.)
In either event it will still be necessary to prove that subject
person and applicant are one and the same as set out in 3(e) above.




3(g) Release of Personal Information

The importance of protecting personal privacy cannot be over-emphasised. In
every case the department or organisation must be satisfied that the applicant
ie entitled access to the information., The level of proof will depend upon

the nature and sensitivity of the information to be released. Any attempt to
gain unlawful access to personal information must be viewed sertously and
ordinarily would involve consultation with a legal officer of the department or
organication to see whether or not an offence has been committed.

Where personal information cannot be made available immediately to
the applicant or has to be sent to some other place it will be
necessary to ensure that only the applicant or thelr authorised agent
takes delivery. Options include:

Registered Letter:

This approach only ensures delivery to theé address. There
is no guaruntee of delivery to the addressee alone and this
method should not be used where sensitive information is
involved.

Double Envelope:

Nominate a pick-up point at which the applicant must call

to uplift or view the information on presentation of proof

of identity. The information to be held in double envelope,
outer addressed to a responsible officer at the pick-up

point and the inner to the applicant sc as to protect privacy.

Personal Delivery:

Using courier service, staff or contracted agency to hand
deliver on proof of identity.

3(h) Processing of Requests

All requests are to be handled promptly; a 7 day response oOr.
acknowledgement deadline should be the objective. Departments and
organisation must give applicants all reasonable assistance in
making a request 1ncludlng directing them to the correct department
or organisation for lnqu1rles.

Wherever possible the form of access given should be that requested.
If this cannot be arranged then the appllcant 15 to be told the
reasons why ({(S.l16). S B o =

The grounds on which information may be withheld are set out in
S.27. In keeping with one of the stated purposes of the Act:-

v.."To provide for proper access by each person to offictal information
relating to that person”.

The provisions are narrowly defined and it is expected would only
a ffect the bare minority of requests. BAn applicant must always be

given the reason for a decision, and as suggested in Newsletter No. 2
this should be more than ]uSt a restatement of the section or



subsection relied on but should relate the circumstances of the
decision to the section. Upon further request the applicant must
be supplied with the grounds in support of the refusal.

The applicant is to be advised of the right to seek an investigation
and review of the refusal by an Ombudsman and, except where the
subject of interest protected by section 6(a) to (c¢), 7 or 8(1)

of the Act, the applicant may request’the grounds in support of

that reason.

The recommendations made in Newsletter No. 2 on the level of
documentation and form of response apply also to personal information.

3(i) Correction of Personal Information

Any information held about a person must be true. Where it can

~ be establisthied such information is inaccurate or incomplete and
misleading there is provision to seek correction (S.26). This
may involve correcting, deleting or adding information. Such
changes must only be made after satisfactory proof of the error or
omission is established. The level of proof will depend on the
nature of the information at issue and should usuvally involve a
statement of the reasons for the desired change as well as any
documentary evidence there might be.

In some situations it may not be practical to complete the
investigation required to obtain the true facts; records may have
been legitimately destroyed, supporting witnesses unavailable etc.
Here the applicant has the right to require the record be noted to
the effect that the individual has challenged its correctness and
the nature of any correction requested but not made. (5.26(1)(b)).

Any such notation should be made in such a manner that it forms part
of the formal record and indicate:

(i) the date of the request to make the notation; .
(ii) the correction requested but not made;
(iii)the location of the relevant papers;

(iv) the name and designation of the officer who directed
the notation be made.

The applicant is to be advised in writing of any decision taken
and, since there is provigion for the Ombudsman to investigate and
review such decisions (S.35(i)), of the right to seek such a review.

fon o

D K/Hunn
Commissioner
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Information of General Interest

1. THE INFORMATION AUTHORITY

The Information Authority was established by Part VI of the Official Infor-
mation Act 1982. It is an indcpendent statutory authority concerned with the
operation of the law, including its compatibility with other laws relating to the
handling of information, and will report on its possible extension to other bodics. -
It also has important functions in relation to personal information including the
purposes for which it is held, levels of accessibility, and the prevention of
improper use. The authority will not handle individual cases concerning access

¥ to information. This will be the function of the Ombudsmen.
. Members of the authority were appointed by the Governor-General. They are:

Sir Alan Danks (formerly chairman of the Committee on Official Infor-
mation which reported on the issues of open government and proposed
a draft Bill which is the basis of the present Act).

Mrs Shirley Maddock (journalist and author),

Mr Ian Lythgoe (former chairman of the State Services Commission).

(SSC 24/2/35/19)

CONFIDENTIAL—For the information of employees of the Public Service,

Published weekly by the State Services Couunission, Private Bag, Wellington, New Zealand.,
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INTRODUCTION

Every decision taken in response to a request for access to information
must be duly authorised. It will be for heads of departments and
organisations to decide upon the administrative arrangements best
suited to their needs; the basic requirement is that staff know what
they can and cannot do in response to requests.

This newsletter provides guidelines for determining responsibility

and delegating authority to release information. It also updates
information concerning the Information Unit and Information Authority.

INFORMATION UNIT

Following an internal reorganisation at the Commission Mr Don Hunn,
Commissioner, has taken over the role of Director of the Unit.
Also two advisory officers, Mr Syd Holm and Ms Carcl Hunter have
been appointed and will take up their duties shortly.

INFORMATION AﬁTHORITY

The Authority has identified three priority activities for considera-
tion in the next few months : : ; :



A review of the protection given to officiaiﬁihfbfﬁaiidh-
by other Acts to see whether it is both reasonable and
compatible with the Official Information Act [S5.38({1) {(a)].

. The definition and review of categories of official
information with the view to enlarging the categories to
which access is given as a matter of right [S.38(1) (b)1.

. The examination of existing or proposed powers of a-
department or organisation to reguire persons to supply
information about themselves or any other person and to
express the view as whether those powers are fair and
reasonable [S.39(k)].

Departments and organisations will ke contacted :nleldually as
their assistance or participation in these reviews is required.

LR S

AUTHORITY TO DETERMINE REQUESTS UL i TR T 2

The new form of Regulation 42 of the Public Service Regulations 1964
as proposed by the Danks Committee makes it quite c¢lear that decisions
relating to access:to OfflClal information can be made only by an
authoriged officer.

It is presumed that organisations not subject to the Public Service
Regulations will be adopting a similar pol;cy for thear own staff,

in SSC Circulatr Memoranda 19282/96 {G) and 1983/21(G} departments and
organisations were advised that : -

5 Levels of authority to release information would have to
be determined and promulgated before 1 July 1983, and that

A ‘in reaching these decisions current arrangements for the
routine release of information should be left intact (but
these should be confirmed and documented).

This newsletter provides further advice on establlshlng levels of
decision making. .

PRINCIPLES

I

In determining levels of decision making departments and organlsatlons
should adhere to the following principles :

- ' the arrangements must not make it more difficult to galn
access than was the case prior to 1 July 1983

access decisions .should be made at the lowest level possible



. staff must be in no doubt whatsoever as to their authorlty
to deal with a request for access

§ staff must know the designation or name of the officer to
whom requests outside their level of approval are to be
referred.

GUIDELINES FOR DETERMINING
LEVELS OF AUTHORITY

In practical terms official information could be characterlsed mnto
two types

Routine Information

- information of the kind normally made available on request
or produced for general public useage - pamphlets, news-
letters, booklets, annual reports, public notices

- information of a predominantly factual character having no
significant policy or administrative sensitivity -
accounting records, statistical data, studies, surveys or
other factual reports

- information relating to an identifiable individual concerning
their own persconal affairs - statements of indebtedness,
leave records, personal reports.

Potentially Sensitive Information

- information having security, defence or international
relations significance - especlally where marked with a
security classification

- information entrusted by another government ox lnternatlonal
organisation

= information concerning the maintenance of the law
5 informatiOn about the economy of New Zealand

- 1nformat10n which constitutes oplnlon or the 1nterpretat10n
of issues or facts :

- information provided in confidence

- information about an identifiable natural person



- information subject to constitutional or legal
professional privilege .

s information relating to competitive commercial interests.

Neither list is intended to be exhaustive or authoritative.

Using such an approach should enable a department or organisation
to see where either routine, or more formal arrangements are called
for and to issue authorities to release accordingly.

NATURE OF THE AUTHORISATION

Access to information of a routine nature

A response to a request of this nature should come from the lowest

level possible, preferably the point of first contact. The authority
to release such information should be set out in job specifications
and desk files. The authorisation statement must contain sufficient

detail to fully inform officers what they may or may not do.
This example is taken from an instruction to reception staff at a

hospital :

RELEASE OF INFORMATION TO POLICE :

Admisston and diecharge dates, address, telephone number,
place of employment, next of kin may be given.

No medical information to be given, but refer to the
Medicaql Director's office to be dealt with, should it be

required.
The authority provides a good example in that it :
— is in writing

= spells out what can be released

identifies the officer to whom further ingquiries are to
be referred.

Departments and organisations should aim for a similar level of detail.

Access to potentially sensitive information

Here the level of authority will be determined by the nature of the
information and the ability of staff tc make a decision in full
knowledge of the relevant background and detail. The aim should be
to approve release at the lowest level possible consistent with the
decision making ability of the staff. Again the authority must be
in writing, either contained in a job specification or by way of
written delegation. The level of detail in instructions should be
sufficient to fully inform officers of what they may or may not do.



Thus a series of approvals at ascending levels of authority might
lock somethlng llke this :

.

Building Sectidn:

Access to Information Instructions

Routine Release Clerk May release factual information on code
' ' . of conditions for physical working area,
tender specifications, inventory of
accommodation and egquipment.

Other Release '~ Executive Progress reports on renovations,
Officer explanations of any written statement
"referred to above, advice on numbers of
tenders received without identifying
tenderer, timetable for review of
acconmodation requirements, expenditure
forecasts and out turn.

Chief- Progress reports from contractors,
Executive commissioning reports, reports to
Officer Management Committee or Minister.

Again the list is not intended to be either exhaustive or authoritative.

The special needs of a department or organisation may shift the
focus of the approval up or down, e.g. tender specifications in
respect of defence installations might themselves carry a level of
sensitivity which requires their release be a considered rather than
routine response. However the basic requlrements remain constant.
The authority must be :

~ in writing
- comprehensive, and
-~ should refer to the officer holding the next hlghest level

of authority.

IMPLEMENTING THE AUTHORITIES

Some departments and organisations may have already determined the
levels of authority for their staff and issued written advice to
individual officers. It is imperative that every department and
organisation will have issued appropriate instructions by 1 July- 1983
and highly desirable that this takes place earlier to enable the
arrangements to be tested in operation. The Information Unit will
be contacting individual departments and organisations from time to
time over the next three months to review progress in this regard.




REVIEW OF AUTHORITIES

Over the past few years much official information once regarded

as sensitive has been downgraded in importance to the extent that
its release is now regarded as routine. It is probable that this
trend would have continued even without the release of the Danks
Committee reports and later enactment of the Official Information

Act 1982. :

It is important therefore, that departments and organisations
continue to review levels of authority to see whether they should

be reduced. 1 July 1983 marks the beginning of an era when the
availability of official information is to be progressively increased;
policy in place on that date is not the final word on the release

of official inforwation. We will all be expected to examine ways
and means of improving the level of access in order to promote the
purposes of the Act. Performance in this regard will be monitored

. by the Information Unit, the Information Authority, and, without
doubt, the public of New Zealand.

. SUMMARY

The release of information must be by an authorised
officer.

. Wherever possible release should be handled as a routine
function.

All officers must know what their authority to release
information is in specific terms and that approval must
be recorded in writing, either in a job specification or
desk file or by way of a delegation.

D K Hunn
Commissioner



mgﬁa .

()

SSC MANAGEMENT MEETING

rﬁOPUSAL FOR FAMILIARISATION TRAINING ON OFFICIAL INFORMATION

FOR SSC_STAFF

Praposal

1. There is a need to provide training for staff of the
Commission's Office on the 0fficial Information Act 1982 and
its implications. It is proposed that this should be organised
in two parts:

Phase 1 - an initial familiarisation for all staff, includlng
wageworkers and those who will not necessarily be invclved in
handling requests under the Act;

Phase I1 - more specific training for officers and units likely
to handle requests for official information.

2 Phase I - this initial level of training could be aimed
at acquainting all staff with some understanding of the
significance of the legislation for the Public Service
generally, including for instance, changes in access to
personal information held by the Public Service as their
employer.

3, It is suggested that a series of sessions be arvanged,
for groups of 10-15 (see attached list), using the video tape
preapared by Training & Development, in the context of a
generalised discussion session, to include:

- introduction and brief history;

= overview of the Act;

- administrative implications, and practical
application of the Act in the Public Service.

Time taken would be approximately 1 hour. 17 sessions
would be needed to cover all Commission Office Staff in
Wellington.

& Each session should be led by an informed senior
Commission officer, from a roster of Mr Boag, Mr Hunn, Mr
Selwyn Wilson, Mr A Davis, Mr Miller and Mr Brooks, according
to their availability, with Nicky Hill, Commission legal
adviser, and/or a Training and Development officer present if
desired. Each group should provide a rapporteur to record any

issues which will require more detailed treatment under Phase
LT

B Warran Thompson (T&D) has offered to arrange a model
session to assist the presenters and/or administer to the
pr2zsenters the CRI course on the Act prepared by T&D for
training trainers in departments. He also suggests that each
division/branch/unit produce one or more case studies to be
used in the discussions in phase II.

( 1983



; General background material available includes:

the Act % related amendments {(eg. to the State
Services Act 1962);

’ T&D's background package to the Video;

. SSC Circular memoranda & Information Unit
Implementation Circulars;

. Speech notes by Mr Boag for the Department of Labour.

These are available.

The CRI modules on the content of the Act (mentioned
above) also provide readable additional background on the
Act and administrative procedures.

T Sessions should start as soon as possible after Easter
(5 April onwards) with Phse Il to be completed well before 1
July, 1983, the day the Act comes intg effect.

8. Similar sessions should also be arranged as soon as
feasible for the Commission's District Offices, preferably on
their home ground. These sessions might include officers from
other departments, to make up numbers.

| 9. CSD has begun its own series of familiarisation sessions,
| using the T&D Video and background pack age, and aims to
complete this before 1 July. The first session in Blenheim is
: reparted to have been well received.

Phase II

| 10. The more detailed training for divisions and officers

| will follow, to take advantage of any specific needs and issues
which are thrown up by Phase I, and also take into account,
expected Commiscion decisions and guidelines on, for example,
procedures and levels of authority for making decisions
involving possible refusals; access to personal information;
changes to Public Service Regulations, the Declaratien and the
Manual; and making charges, etc. Contact officers and
telephonists will need guidelines fer handling and receiving
enquiries from the public, and MSGC officers involved in
advising departments must also be fully informed on standard
and desirable practices. Case studies will be particularly
useful in this phase.

a3 Assistant Commissionsre should be the presenters for
Phase IT sessions 1in their respective areas of responsibility,
A and,;snould also undertake the CRI training course (including
dl.cecrers{ both the modules on the content of the Act, and also those on
training methods).

12. Davelopmant of this specific trainng is the
responsibility of Mr Yates (T74&D) as Commission training
officer, and he will work in conjunction with the Information
Unit and Nicky Hill (SAO0 Official Information in the
Administration Division), and rteport to the Management
Meeting. Phasz [I should commence as soon as possible after



hase I, but may be dependant on decisions outlined in para 10
above. However, the sessions may also identify other issues
for decision by the Commission and/or the Management meeting,
and for further training.

Recommendation

135 The Management meeting is recommended to approve the
proposal for the training of Commission office staff for the
Official Information Act, as autlined above.

/4‘_,‘__\_.,___ - a ..(A K

Nicky Hill
SAD



PROPOSED GROUPINGS FODR
0] FAMILIARISATION SESSIUNS

Accounts & Finance
Overseas staff

Admin Branch
PIPS

Records
Tea Ladies

SAU

PDU

Secretary's Sranch
(Shroff, Beard, Wallace)

Typists (+ Bly, Watkins)

Industrial Relations Division

Personnel Branch

Management Review

Management Services
Management Support

Recruitment & Training

General Section - NRAC
WAU
Info Unit

Accommodation - 12 + 2 wageworkers

No. of Sessions

+ District Commission Offices

TOTAL

No. in Group No. of Sessions
5] 15 1
10]
157 1
20] 2
2 1
2]
47
4] 11 1
3]
12 1
53] 44 3
11]
1
] 45 3
]
31 2
6]
4] 12 1
2]
14
17
-

~
o=
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OFFICIAL INFORMATION ACT : IMPLEMENTATIOM NEWSLETTER NG 2

1 Introduction

Effective communication will be a major factor in ensuring the
success of this Act. It will not help to have highly developed
systems for release if applicants cannot direct their requests
to the right place or fail to understand our replies. The
first part of this newsletter highlights some aspects of
communication which should be reviewed before 1 July.

The newsletter then goes on to provide guidelines for
processing requests. The emphasis throughout is on achieving
the purpose of the Act whilst maintaining an administratively
uncomplicated approach. We do not attempt to explain how the
withholding sections might apply which is a matter of judgement
having regard to the facts of each individual request. Detail
on the level of record to be maintained in relation to requests
will be included in a forthcoming newsletter item on monitoring
returns.

2. IMPROVING COMMUNICATIONS

Under the Official Information Act 1982, departments and
organisations have a responsibility to improve communcations
with the public, in order to comply with the 'open' spirit of
the legislation. It is not possible to know in advance what
degree of additional pressure may arise in the way of requests



Only where doubt exists over whether a person should be allowed
access to certain information, should the matter should be
referred to an officer with delegated powers. to deal with
information reguests.

(1i) Method of Release

Information should preferably be released in the form in which
the applicant regquested it, unless it would impair the
efficient running of daily operations or be te the detriment of
the preservation of the information (e.g. inspection of a
document might be refused because of search facility
limitations, but a copy provided). Information not provided in
the form requested must be accompanied by an explanation giving
the reason for furnishing it in an alternative fourm and
advising of the right to have the decision reviewed by the
Ombudsman. If the applicant so requests, the grounds for that
reason must be supplied, unless this would prejudice the
interests protected under Sections 6, 7, 8 and 9 of the Act and
there is no countervailing public interest.

(iii) Response Time

The Act requires that a decision be taken "as soon as
reasonably practicable", whether a request is to be granted, in
what manner ‘and what charge (if any) is to be made. It is
recommended that departments and organisations aim for, at the
maximum, a seven dav turn around period in giving information,
or alternatively, in sending an explanatory letter indicating
the likely response time.

Where appropriate, applicants, should be made aware of the
possibility of incurring charges for information from the
outset, and where possible, an estimated cost should be given.
The gquestion of prepayment and/or deposits will be dealt with
in a later newsletter.

_(C) REFUSALS, MODIFICATIONS, DELETIONS, CONDITIONAL RELEASE

(1) Re fusals

A reguest may be refused only by an officer holding delegated
authority. These officers must document the grounds for
refusal to allow for the review of the decision should that be
necessary. At least as an interim measure, it is suggested
that some form of internal review system be adopted through
which any ‘refusal' decisicns can be reconsidered before they
are released. This type of back-up mechanism would also assist
achieving & consistency of approach across a department or
organisation.

The applicant must be given the reason for the refusal of the
request, and upon further reguest, the grounds in support of
that reason. Reasons should not just be a bare statement of
the section or subsection of the act relied on as authority for
the protection of the information, but should expand on this,



placed, inserted more frequently and/or more widely, using
larger type etc, or they may benefit from text revision,
especially where the standard form of words used has been
unchanged for years. '

(f) Publications and Records

It is important that staff have every assistance for handling

requests. Questions which should be answered include:

- whether lists and descriptions of published material are
available up-to-date and readily obtainable (giving
information on prices, where the publications are
obtainable from etc).

-  Whether the department/organisation has a more
comprehensive list of records than that in the Directory of
Official Information available for public perusal and for
use by staff. ' :

3. PROCESSING REQUESTS

(a) FORM OF REQUEST FOR INFORMATION

Requests for information can be made orally by telephone or
personal application or in writing. There will not be a
prescribed form of rsquest for information. However it is
likely that an information leaflet will be issued that contains
in part a guide to making requests. More detall on this aspect
will be advised in a forth coming newsletter.

A request should contain sufficient detall to identify the
information sought, but departments and organisations should be
prepared to re-formulate or clarify requests, in order to
provide more adeguate information if necessary. It should be
recognised that many applicants may be unsure of which
department or organisation to approach, or may not be able to
provide a specific identification of the document in which they
are interested. It may, for example, be sufficient to make a
request by reference to a newspaper report on the subject
matter. , -

Requests should be promptly transferred to the appropriate
department or organisation if they have been incorrectly
directed, and the person making the request informed
accordingly. ;

(b) APPROVALS

(i) Routine Requests

Many requests will be of the routine variety previously
received and handled by departments and organisations, and no
new or additional mechanisms will be needed to deal with them:
the new legislation should in no way make 1t more complicated
oT difficult to gain access to information.




Again an internal review system would help make policy
consistent across the department.

{(iv) Section 10: Refusals to Confirm or Deny the Existence of
a Daocument

Where a request is made for access to a document or information
where confirmation or denial of its existence would in itself
be reasonably expected to cause damage to those interests
protected by Sections 6, 7 and 8 of the Act, a department or
organisation is not required to give any information as to
whether the document exists or not. In such a case, the
applicant must be informed in writing that the department or
Minister will neither confirm nor deny the existence of the
document and of their right to appeal the decislon to the
Ombudsman. A decision of this kind should only be taken at the
highest level; we would recommend deputy permanent head or
above only. ' -

P W Boag™

Deputy Chairman



explaining the reasons in laymans language (eg a refusal under
Section 18(d): "This information will be released publicly in
the form of a pamphlet, published by the Government Printer and
avallable from Government Bookshops from the 1lst September.")

The applicant must be advised of the right of investigation and
review by the Ombudsman whenever a refusal is notified.

(iii) Modifications/Deletions

Under Section 17 of the Act, "where the information requested
is comprised in a document, and there is a good reason for
withholding scme of the information contained in that document,
the other information may be made available with such
delegations or alterations as are necessary."

A "good reason for withholding information" would be if the
document contained some material exempt under Sections 6, 7, 8
ar 9 of the Act, e.g.

- a document containing non-exempt matter and an extract
from a Cabinet document

- a document containing non-exempt matter and
information relating to the personal affairs of a
person. _

Any modification or deletions must be made by an officer
holding delegated authority. The grounds for making the
changes must be documented so that a review may be undertaken
if necessary. As with refusals, an interpal back~up system
reviewing the decision is suggested.

The applicant must be given the reaseon for withholding the
information, and, if the applicant so requests, the grounds in
support of that reason. .

The applicant must also be informed of the right to a review of
the decision by the Ombudsman. .

Copies of documents should naot be simplified on the grounds
that a lay person may not be conversant with the terminology
used in the document. However, it would be acceptable to also
provide an applicant with a separate amplification or
explanation of the document.

(ii1) Conditions on Release

Implicit in the provisions of the Act is the release of
otherwise restricted information for special purposes where
this is considered to be in the public interest, for example to
bona fide researchers.

Such cases should only be decided by officers with delegated
authority and there must be sufficient documentatlon of the
decision taken and grounds relevant to it for review purposes.

5



for information, but the following factors should be considered
now in order to make the lines of communication as open as
possible, - :

(a) Telephone Technigues

As probably the first contact point with the public, it is
important that telephonists are aware of the new legislation
and able to provide as direct a line of access as possible to
the information requested. This may involve directing the call
to the contact officer designated to deal with information
requests, or to the specific officer in charge of the area the
request relates to. Responsibilities within the department
must therefore be clearly defined so that inguiries may he
"directed on" efficiently.

(b) Reception Area and Counter Attendance

Departments and organisations should review the procedures and
technigues used in reception and consider the likely impact of
a8 possible influx of requests on that system. Front-line staff
need to be able to channel requests further up the department
or to another department, to help applicants identify the
information they seek, and to know what internal rules there
are with regard to material protected fom disclosure.

Reception areas and offices of importance to the public (eg
information/public relations offices) should be easily
accessible (to disabled people etc) and well signposted.
Officers who have frequent contact with thes public should have
name-plates or other forms of identification.

(c) turrent mechanisms for distributing information

The procedures for routine distribution of information may need
improvement: are they efficient, Tlexible and capable of
expansion? The distribution of pamphlets, brochures and other
publications to the public {e.g. through libraries, information
" centres) should be monitored to ensure they are kept updated
and the intended audience is reached.

(d) Location and Use of Noticeboards

Public noticeboards are sometimes used as a means of releasing
Information. They should be obviously placed and easily
accessible. Information posted on them should be readily
understood kept up-to-date and relevant. When using a
noticeboard it is important to appreciate the limitations of
the approach and supplement with other methods of communication
as approprlate.

(e) Form and Layout of Newspaper Notices

Departments and organisations should re~-examine thelr use of
newspaper notices and advertisements. They may need a "hlgher
prafile” to gailn more public attention, eg by being better
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Informati@n of General Interest

1. OFFICIAL INFORMATION ACT 1982

This Act comes into force on two dates; that part which established the Infor-
mation Authority took effect from 17 December 1982 and the remainder will
apply from 1 July 1983,

The purposes of the legislation are stated in the Act. They are:

_» To increase progressively the availability of official information to enable
people to participate more effectively in the making of laws and policies;
» To increase progressively the availability of official information to promote
the accountability of Ministers and officials;
« To provide proper access by individuals to information about themselves;
» To protect official information to the extent consistent with the public inter-
€st and the preservation of the privacy of the individual.

In achieving thesc purposes the principle of avatlability will be:

-« That information shall be made available unless there is good reason for
withholding it.

As at present, official information may only be released by authorised officers.
Undoubtedly there will continue to be a substantial volume of information
released on a routine basis as part of an officer’s normal duties; indeed such
practices are to be encouraged. However, there will be information, the release
of which can only be approved by an officer holding delegated authority from
the permanent head. These officers will be familiar with the provisions of the
Act and trained to take such decisions. Before 1 July 1983 all staff must fami-
liarise themselves with the departmental policy on handling routine requests for
information and know where to refer other requests for decision. Appropriate
instructions will be available from your department.

To a large extent the effectiveness of this legislation will be determined by the
attitude of those to whom requests are made. Decisions must be prompt, reason-
able, and at all times reflect the purpose of the Act and principle of availability.
All staff, but especially those who will hold delegated authority to make deci-
sions, shou!d ensurc that they understand the implications of the legislation
before it comes into force.

. (SSC 21/5/5)

CONFIDENTIAL~For the information of employees of the Public Service,
Published weekly by the State Services Comumission, Private Bag, Welllugton, New anland



9 March 1983, No. 10

g
rvnw-vl ety m..‘.»ﬂ

1
B
-

!
R
bes it 50

Information of General Interest

1, OFFICIAL INFORMATION ACT

A video programme entitled “A Whole New Act” has been prepared by the -
State Services Commission as a training/information aid in respect of the incom-
ing Official Information Act. The tape is of approximately 14 minutes duration
and covers the basic principles contained in the legislation.

The State Services Commission Video Unit will provide copies of the pro-
gramme to departments on the following basis:

1. Departments must provide their own blank (new) tapes with minimum

length of 15 minutes.

2. The blanks are to be delivered to the Video Unit Sydney Street East; if that

is not possible the Training and Development Division 6th Floor Reserve
Bank Building will accept tapes on behalf of the Unit.
3. Each tape must be clearly identified as to department and contact person.
4. The Video Unit is equiped to copy in the following formats:

(a) VHS %" Cassette—all makes

(b) U-system %" Cassette—all makes

(c) EIAJ %" Cartridge—Hitachi model SV630 (*See note)
{d) SONY %" Reel to Reel CV 2100 series

(e) IVC 1" Reel to Reel

Users with other formats may have to supply a recorder for their copy work.
Those in doubt should ring 725-639 Extension 803 and talk with cither Trevor
Brown or Gordon Cooper. (*Note because of a compatibility problem between
different makers, users of National EIAJ 4" cartridge will have to supply a
machine.)

(SSC 26/4/112)

CONFIDENTIAL—For the informution of emplnyecs of the Public Service.
Published weekly by the State Services Commission, Private Bag, Wellington, New Zealand.
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Circular Memorandum 1983/12 (G)

Officer for Enquiries: I H Miller, Assistant Director Information
Unit

Permanent Heads
Chief Executive Officers of Organisations

OFFICIAL INFORMATION AC7: IMPLEMENTATION NEWSLETTER NO 1

1 Introduction

This is the first of a series of newsletters which will be issued
during the period leading up to 1 July 1983, the day on which the
Official Information Act 1982 comes into force. Procedures, policy,
definitions and general guidelines will be promulgated to assist gll
departments and organisations achieve as smooth a transition to the
new era of access to official information as possible. Much of the
material will later be incorporated into a handbook for staff but in
the meantime these memoranda should be given as wide a circulation
as possible and retained as reference material.

-

2  Commencement Date

The Act comes into force on two dates; that part which set up the
Information Authority took effect from 17 December 1982, the .
remainder comes into force on 1 July 1983. From that day forward
requests for information will be processed on the principle that
access is a rignt unless one of the specified grounds for
withholding applies.

3 The Information Authority

Sir Alan Danks, who headed the committee which prepared the first
draft of the bill has been appointed the Chairman of the Authority.
The members are Mr I G Lythgoe, a former chairman of the State
Services Commission, and Mrs Shirley Maddock, a writer.

b b)
e
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The Information Authority will not handle individual cases
concerning access to information. Thics will be the function of tne
Ombudsman. The Authority will be concerned with the operation of
the law, including its compatibility with other laws relating to the
handling of information, and will report on its possible extension
to other bodies. It also has important functions In relation to
perscnal information, loocking at the powers to reguest and hold such
information, the purposes for which it is held, levels of
accessibility, and the prevention of improper use.

4 The Information Unit

Mr Peter Boag, Deputy Chairman of the Commission is acting as the
Director of the Unit and Ian Miller has been appointed Assistant
Cirector. An advisory officer will be appointed snhortly.

The Unit was established to assist any department or organisaticn
meet the requirements of the Act. Its function include stimulating
changes in attitudes and practices, nelping to set adminstrative
changes in motion, and cvercoming the practical problems of
-responding to information needs. The current major task is
coordinating the preparation of the Directory of Official
Information.

A more detailed description of the functions and responsibilities is
contained in the Supplementary Report of the Danks Committee in
paragraphs 4.03 - 4.22.

5 Arrangements for Decision Makers

A series of training seminars have already been conducted by the
State Services Commission for senior Head Office personnel, and
during the next few months departments and organisations should be
making a concerted effort to extend this training to all staff. The
objective will be to have all staff familiar with the aim of the
legislation and to equip those who have peen given decision making
adthority with the necessary skills with which to make the correct
decision. .

In order to promote the effective implementation of the legislation,
only specified officers holding 3 delegated authority will be
authorised to decline a request for information. It is anticipated
that this approach will allow previous practices for releasing
information to remain in place. Indeed every effort must be made to
avoid the implementation of this legislation adversely affecting
existing arrangements for the prompt release of information.

6 Liaison hetween Departments

1t is important that there be consistency of practice between
departments sharing responsibility for any matter of public concern.
The Commissian is aware that discussions have already taken place
between some departments with the aim of securing agreement on the
processing of requests for information. However all Permanent Heads
of Departments and Chief Executives of organisations are asked to
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now review their functions and responsibilities and identify those
areas where a joint interest and/or responsibility exists. Where
these occur, arrangements for the handling of requests for official
information are to be made between the departments/organisations
concerned before 1 July 1983.

7 The Official Information Directory

The Commission was aiming to have the directory published as near to
1 July 1983 as possible. However, due-to the delays in supplying
contributions from departments and organisations, we will not be
able to meet that date. A revised production schedule will be
released shortly.

8 Enquiries about the 0fficial Information Act

Every effort will be made to anticipate possible issues of concern
or interpretation and deal with them by way of this newsletter or
directions. Departments are invited to forward inquiries which may
have across the board implications to the Information Unit in order
that decisions may be shared as widely as possible.

d—’__..--ﬁ.

P W Boag

Deputy Chalirman, ;
Protem Director Information Unit
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Circular Memorandum 1983 /6 (G)

Ofticer for Enquiries : I H Miller, Extension 713

Chief Executive Officer
Permanent Heads (for information only)

OFFICIAL INFORMATION ACT : THE DIRECTORY OF INFORMATION
ANTRODUCT 10N

As you are aware you are one of the organisations subject to.
the provisions of this Act., :

Section 20 of the Official Information Act 1982 reqguires the
State Services Commission to publish a dizectory of information
including a contribution from every department and crganisation
which 1is subject to the provislons of the Act. The fcl also
specifies the broad categories of information to be included
and requires contributors to assist by supplying the State
Services Comnmission with such information as is required.

i

PURPOSE OF THE DIRECTORY

(nz of the major purposas of the legislation is:

"... to enhance respect for the law and to promote the
good government of New Zealand".

This is a general objsctive, the beneficiaries of which would
be New Zealanders as a whole and not the individuals or
organisations which make reguests. " To facilitate the
attainment of this objective 2 directory is to be produced
which will allow a better understanding of the way departments
and organisations are structured, what their functions and
responsibijiities ars, what information is available and where
to obtain it. The directory is to be widely available through
libraries, post offices ete. :
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CONTRIBUT ION REQUIRED

You are reguested to supply the following information set out

~in the following format:

(a) A description of the organisation (how is it structured,
what are its functions and responsibilities including
those of any statutory officers or advisory cemmitlbees. In
short, a 'word' picture of the organisation. Historical
information is not requlred since we are concerned only
with the here and now in this publication).

(b} A general description of the categories of documents
held. (This Act gives a wide definition of the woed
'document® - section 2 refers). 1t is useful to include a
brief expianatory statement Tollowing a specific heading

viz
computer tapes: these contain the monthly and cumulative
expendlture and revenue returns “or sub
offices. :
personal files: hrief details of employment history for
egach employees.
(c) A description of all wanuals and like documents. {The Act

limits the application af this reguirement to information
on which decislons affecting any perseon or body of personsg
in his or lts personal capacity are made. Purely
technical manuals - how Lo operate a piece of machlineny
etc - are excluded. 1In practice il is sometimes difficult
tu categorise manuals and like documents and where this
happens we advise you to include reference. The only
ground for not disclosing the existence of a manual or
like document is where this would itself constitute a
breach of either section 6, 7 or 8 of the Act. Please
refer such cases to the Commission for confirmation before
making a decisieon to exclude.)

(d) A guide to obtaining information including the designation
of those to contact. (Where should an information seelker
call or address theii reguest and to whom?)

(e) An index of key words and/or phrases in the draft.

Over 189 departments and organisations will be contributing to
the directory and you are asked to bear this in mind when
considering the page length of your contribution. We are
looking for draft copy which is informative, succinct and
helpful. Many contributors will be preparing more detailed
publications for 'in-house' use including an archival listing
o' files and other documents. We would encourage this approach
as a further aid to information accessibility.
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TIMETABLE
The Commission is anxious to release the directory as close to
1 July 1982 as possible. To this end we would like Younr
contribution by 1} March 1983, Later we will forward calley
and page proofs to you as they are received from the Government
Printer and also contact you if any changes/additional
information Is required. In every case we seek your
co-operation in meeting specified deadlines.

FORM OF THE PUBLICATION

It is intended to produce the directory on A5 size paper with a
glued and sewn cover. At this stage we cannot state the number
of pages with any degree of certainty as this will depend on
the length of drafts submitted. However we would envisage
something in the order of 3<400 leaves. The cost per directory
will be announced once the unit volume of production is known.
Copies will be on sale at Government Bookshops.

A new directory or updated supplements are to be produced each
year. To this end the Government Printer will maintain &
computer file of contributions and future amendments will
simply involve altering that yecord. The directory will also
be available on microfiche and the possibility of having
computer compatible storage nedia, including word processor
floppy discs, available in future years is under examination.

LIAISON AND CONSULTATION

If you have any queries regarding the directory or any other
aspect of the legislation feel free to centact Mr Ian Miller,
Rssislant Pirector of the Information Unit, State Services
Commission either by writing or phoning the address given on
the letterhead. Further memoranda issued frem this office will

" be distributed to you for your information as released.

// . \
‘/Ay?iéf{::}\/F*Jﬁ’

A C Davis
Secretary
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23 becember 1982

Circeunlar Memorandum 1982/134 (G)
Officer for Enguiries:

Permanent Heads and Chicef Byecutive
Officers of Contributing Organisations

OFFICYAL INFORMATION ACT:

1 Circular memoranda 1982/56 (G) of 25 May and 1982/89 (G) of 23

August 1982 refer.

I H Mil]er,;Extension 644

2 Now that the Act has been passed we can confirm our ecrlier

advice on
amendment
detail ig
a general
reguired.

to 5.20 (1)

Inspections etc.

of the organisation.

the form and content of the directory.

3 As indicated earlier, the draft material should be in the

following format:

(ii) A
(i3d) A description of all manuals and

(iv) A guide to obtaining information
designation of those to contact.

Drafts must follow this order and will be
they do not.

4 The Commission aims to have the directory available for release

description of the department/organisation;

general description of the categories of documénts held;

like documentse;

including the name and

returned for revisgion if

in early June 1983, although this ig subject to Government

approval.

Needless to say there is considerable work te be done

In particular, the
{b) has clarified the issue as to how much
required in the description of regords by specifying that
description of the categories of documents bheld ig
From the early drafts received from contributors it
appears most have opted te give a brief outline of the material held
under activilty or category heads viz Staff, Stores and Equipment,
This approach is in line with the directory
objective of allowing inquiries to be focussed on the correct part

PREPARATION OF THE DIRECTCORY (S.20 REFERS)
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be"dre then and we will require the utmost co-operation from ¥
cuceributors.  To this end Permanent Heads will be asked personatly
to accept responsibility for ensuring that any deadlines are met.

5 The tentative production timetable will be as follows:

§ bDrafts returned te contributors if necessary with suggested
amendients by 31 January.1983. :

i DPrafts sent to Government Printer progressively up to the end of
February 1983.

Galley proofs to contributors for checking mid-March 1983,
. Page proofs to contributors for checking by end April 2683,
Directory available for distribution from 1 June 1983,

6 It is intended to produce the directory on AL size paper with &
glued and sewn cover. At this stage we cannolt state the number of
pages with any degree of certainty as this will depend on the sige
of the drafts submitted. However, we would envisage gsomebking in
the order of 300-400 leaves. The ceost per directory will he
announced once the volume of production is known. ;

7 A new directory is to be produced each year. To this end the
Government Printer will maintain a computer file and future
amendments will be by way of updating names or dates ete and
adding/deleting sections as the need arises., Tae directery will
also be available on microfiche. The possibility of having computer
compatible storage media including word processor flexible disc _
available in future years is under examination. h
8 petails of distribution arrangements and policy on charges for
copies are yet to be determined and will be announced Jater,

}
9 One matter which has not been mentioned earlier is the
incorporation of a subject index into the directory. To fazilitate
this each department is asked to mark up a copy of their draft
material for indexing purposes Ky highlighting key words or phrases
in yellow highlighter and to uUhmlt that additional draft by 11
February 1983,

10 Purther details on the production, timetable and directory costs
etc will be released in the New Year,

11 This circular will not be published in the Public Service
Official Circular.

A C Davis
Secretary






