Acting in the Spirit of Service: Official Information

Processing an Official Information

Act Request
PRACTIONER GUIDANCE

This guidance provides an overview of the steps involved in responding to a request for official
information. It provides hints and tips to help you complete requests in a timely and effective way.

What you need to know

* All information held by an agency subject to the Official Information Act 1982 (OIA), or a
Minister of the Crown in his or her official capacity, is official information.

* Arequest for official information does not need to refer to the OIA, can be communicated by
any means (including orally or by social media) and can be made to any person in the
agency.

* You must make a decision about whether you will release the information requested and
communicate it to the requester ‘as soon as reasonably practicable’ and no later than 20 working
days after the request is received unless you have extended the time limits for response.

Key timeframes

* The working day count starts the day after a request is received by an agency.

» Ifarequestis refined within seven working days it can be treated as a new request.

* You have ten working days to transfer a request unless you extend the time limit to transfer.

* You have 20 working days to extend the time limit for making and communicating a decision to the
requester.

* You have 20 working days to make and communicate a decision to the requester unless you
extend the time limit.

Aim to complete the first five steps in three days

Consider the request and who should o Extend the time limit, If necessary
respond

Allocate responsibility and

Draft the response
acknowledge request

Scope the response Consult or notify the Minister, if appropriate

Establish a timeline Obtain approval and send the response
Consider publishing response and

Gather relevant information . . .
information on your website

Analyse and consult Meet the 20 working day timeframe.
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0 Consider the request and who should respond

When your agency receives a request, you should consider what the requester is asking for and who
might be best placed to respond.

If you are not the right agency to respond to the request you must transfer the request within ten
working days unless you have extended the timeframe to make a transfer (see top of page 3).

Requests that are unclear

Requesters must ensure that their requests are made with ‘due particularity’ (section 12 of the OIA).
‘Due particularity’ means a request has enough detail to enable an agency to identify the information
requested. Agencies should not have to make any unsupported assumptions about the information
the requester wants. (Note that requests where a response would involve substantial collation or
research are handled differently- the legislation has other ways to deal with these requests). If the
request has not been specified with ‘due particularity’, you must help the requester make their
request in a way that enables your agency to identify the information the requester is seeking
(section 13 of the OIA).

If a request is amended or clarified within seven days after the date it is received, that request may be
treated as a new request and the time limit for the response refreshed. However, this does not apply
if your agency or Minister seeks the amendment more than seven working days after receiving the
original request. (See section 15(1AA) and 15(1AB)).

Requests for information your agency may not hold
Identify if your agency holds the information or if another agency or Minister should respond.

If a request is seeking information your agency doesn’t hold (or only partially holds) get in touch with
other agencies to find out where the information is held and transfer the request. If the information is
spread across multiple agencies you may need to respond to part of a request and transfer the
remainder.

Requests for personal information

Requests made by or on behalf of natural persons for personal information about themselves must be
considered under the Privacy Act 1993 rather than the OIA. The Office of the Privacy Commissioner has
advice for agencies on how to respond to a request for personal information.

Requests for reasons for decision or recommendation

Arequest to an agency for a statement of the reasons why an agency made a decision or
recommendation in respect of the requester can be made under section 23 of the OIA. The OIA
doesn’t define what types of decisions or recommendations a request can be made about. These
requests are different from other OIA requests because the section requires agencies to create a
statement of the reasons why a decision was made. The same time limits that apply to other types
of OlA requests apply to these requests. The response to the requester must:

¢ Beinwriting;

* Include the findings on material issues of fact;

* Refer to the information on which the findings were based (with limited exceptions);

* Setout the reasons for the decision or recommendation.

The Office of the Ombudsman has published additional guidance on how to respond to a section 23 request.
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http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65382.html
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65385.html
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65390.html
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65390.html
https://www.privacy.org.nz/privacy-for-agencies/how-to-comply-with-the-privacy-act/themes/montserrat/images/icons/fav.ico
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65628.html
http://www.ombudsman.parliament.nz/resources-and-publications/guides/official-information-legislation-guides

Requests for information by a body corporate

Part 4 of the OIA deals with access to personal information by body corporates. There are different
rules that set out how you must respond to a request by a body corporate and when you can withhold
information. The Office of the Ombudsman publishes guidance on how to respond to a request by a
body corporate.

Transferring a request (section 14 of the OIA)
You must transfer a request where:

* youragency doesn’t hold the information, but it is held by another agency or by a Minister, or

» theinformation is more closely connected with the functions of another agency or with
the functions of a Minster.

Atransfer must be completed within ten working days of an agency receiving the request unless you have
extended the transfer time limits. Information about transfers can be found here.

Requests for Cabinet material

All Cabinet material produced for the current Minister should be considered the property of the Minister
(Cabinet Manual, Chapter 8). Any requests for Cabinet material should be transferred to the Minister or,
at the very least, the Minister needs to be consulted before its release. The Cabinet Office can provide
general guidance to agencies if they have queries about the release of Cabinet material.

If you receive a request for Cabinet material from a previous administration, advise the Cabinet Office as
soon as possible. The Cabinet Office, on behalf of the Prime Minister, will consult the Leader of the
Opposition about the proposed release. In this situation, you may need to extend the time limit for
decision-making on the request.

a Updating a requester about the progress of a request

Allocate responsibility for answering the request (to an individual or area) as determined by your agency
processes.

Send an email or letter (depending on the method the requester used to contact you) to the requestor,
acknowledging that you have received the request.

The acknowledgement letter should include:

* the date your agency received the request;

* thatyouragency will try to respond as quickly as possible and give the latest date they
can expect a response by;

* thatyour agency will extend the time limits if a response can’t be provided by that date;

* the name and contact details of the person managing the request.

e Scope response

Identify the information within the scope of the request

1. Read the request carefully and identify anything that seems unclear.

2. Ifthereisany ambiguity, consider consulting the requester. Guidance on contacting requesters can be
found on PSC’s website. Clarification of a request must take place within seven working days, if the
amended requestisto be treated asanew request.
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http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65636.html
http://www.ombudsman.parliament.nz/resources-and-publications/guides/official-information-legislation-guides
http://www.ombudsman.parliament.nz/resources-and-publications/guides/official-information-legislation-guides
https://www.dpmc.govt.nz/our-business-units/cabinet-office/supporting-work-cabinet/cabinet-manual/8-official-information-and
https://www.dpmc.govt.nz/our-business-units/cabinet-office/supporting-work-cabinet/cabinet-manual/8-official-information-and
http://ssc.govt.nz/improving-official-information-practices
https://www.publicservice.govt.nz/guidance/official-information/oia-guidance-for-agencies/

3. Think about the context. Use this to think about what the requester may want to know.

4. |dentify and consult with people in your agency who may know what information exists (and where it
is located).

It may be helpful to share the scope of your response with the requester. This can be an opportunity to explain
the volume of the information requested (if it’s large) and identify things that they might not need or want to
receive.

On scoping the request, you may identify that the request will require substantial collation or research to
respond. Arequest may be refused on this ground. See section 18(f) of the OIA.

However, before doing so you must consider whether the request could be processed with a reasonable
extension of the time limit, by fixing a charge, or by consulting with the requester to help them make a request
that would not involve substantial collation or research. For more advice, see guidance in this series on
substantial collation or research.

TIP:

Get early management approval of the scoping for agency requests, or, early Ministerial approval for Ministerial
requests.

O Establish a timeline

Developing your timeline

Work out your timeline by going backwards from the maximum due date, leaving a buffer of at least two days
in case there are delays. If you can prepare a timeline that allows the request to be answered sooner than 20
days, you must do so.

The Office of the Ombudsman has a calculator to help you work out when the 20 working day count ends.

If you have contacted the requester within seven days of receipt and clarified the information needed, you
can treatthe amended request as a new request and adjust the timeline.

Be flexible

The process is not linear and some steps may be undertaken concurrently. You may need to revisit
previous steps in light of what emerges later.

Agency response timeline

* Gather relevant information (step 5)

* Analyse and consult (including with Minister, if appropriate) (steps 6 and 9)
* Draft response (step 8)

* Provide draft to Minister, if appropriate (step 9)

* Obtain approval and send response (step 10)

Ministerial response timeline

* Confirm approach with Minister’s office (this should have been done during scoping - steps 3 and 9)
* Gather relevant information (step 5)

* Analyse and consult (step 6)

* Draft response (step 8)

* Provide draft to Minister for review (step 9)

* Provide final copy to Minister if changes made (steps 9 and 10)

* Minister’s office sends response
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http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65600.html
https://www.ssc.govt.nz/sites/all/files/oia-substantial-collation-research-dec2017.pdf
http://ssc.govt.nz/improving-official-information-practices
http://ssc.govt.nz/improving-official-information-practices
http://www.ombudsman.parliament.nz/
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65390.html

e Gather relevant information

Search relevant physical and electronic locations. Don’t hesitate to get specialist help from subject
matter experts, records or IT staff.

Note that information held by external contractors is considered to be held by the contracting agency.

Identify papers that may need to be consulted on or consider whether the request or part of the request
may need to be transferred to another agency or Minister.

As you collate the documents, insert them into a table to help stay organised and to include in the
response, if needed.

Consider keeping a record of your searches. In the event that no relevant information is held, it may be
helpful to record that all reasonable efforts have been made to locate the information in case the Office
of the Ombudsman ends up investigating a complaint.

Record keeping

Make as many copies of the full set of documents as required to meet your agency’s sign out and filing
requirements.

Make sure you make copies of:

* the original documents within the scope of the request;

* copies of documents marked up with proposed deletions and the withholding or refusal grounds
that apply to those deletions; and

 final copies of documents with deletions in them.

These may be electronic or hardcopy documents, depending on your agency’s system.

Keep a full set of documents as this is best practice and you will need these if there is an investigation by
the Office of the Ombudsman.

G Analyse and consult

In consultation with relevant colleagues, decide what information you will release and if any of the
information should be withheld or if the request will be refused.
Remember that the OlA is based on the principle of availability:

Official information shall be made available unless there is a good reason for withholding it.
Consult with other agencies about material that relates to them (that is, papers that other agencies have

written or helped write, or are affected by) to determine what information they consider should be
released or withheld, and the reasons for this.

Look at the criteria for refusing or withholding official information. They can be found in sections 6, 7,9
and 18 of the OIA.
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http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM64790.html
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65366.html
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65368.html
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65371.html
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65600.html

TIPS:

* Involve a senior or more experienced team member throughout the process.

* Involve subject matter experts.

* Ifin doubt about anything, get a peer review from your legal team.

* Use previous OIA responses from your team or agency for guidance.

* Mark up any potential redactions and the grounds under which you are considering withholding
the information (some agencies will have redaction software that allows this process to take
place electronically).

* Keep arecord of who you consulted with and what their advice was.

* Keep arecord of the final decision on the request and how you came to this decision.

The public interest test

If you decide to withhold information under any of the section 9 withholding grounds you must
also apply a ‘publicinterest test’. This means that agencies must balance the publicinterest in
disclosing information against the need to withhold it. If the public interest in the information
outweighs the harms that may arise if the information was released, the information should be
released. The Office of the Ombudsman provides detailed guidance on how they have interpreted
the public interest test.

0 Extend the time limit if necessary

You can extend the time limit at any point before the original 20 days end. Where it is obvious at the
start that an extension will be required, inform the requester of this decision as early as practical.

Where this is not the case, it is best practice not to extend until you have already, in good faith, tried
to process the request. This way you will have a good idea of how long to extend the time limit.
You must inform the requester when extending the time limit. Your letter must:

» state the period of extension, which must be reasonable in the circumstances
* give the reasons for the extension

+ tell the requester they have the right to complain to the Ombudsman about the
extension.

The Public Service Commission has published more detailed information about extensions and how
they can be used.

NOTE

Extending the time limit relates to extending the time limits to make and communicate a decision to the
requestor. The information being provided may subsequently be provided, without undue delay, after
the decision has been communicated to the requester.

Q Draft the response

Your draft response to the requester should explain what decision you have made on their request.

Be upfront about the parameters you set during scoping. If you’re withholding or refusing information,
list the reasons why and refer to the relevant withholding and/or refusal grounds.
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https://www.publicservice.govt.nz/guidance/official-information/oia-guidance-for-agencies/
http://www.legislation.govt.nz/act/public/1982/0156/latest/DLM65371.html
http://www.ombudsman.parliament.nz/system/paperclip/document_files/document_files/1991/original/public_interest_june_2017.pdf?1498081531

You must tell the requester that they have the right to complain to the Ombudsman if you have refused
or withheld information.

You could also explain any relevant context, which may help minimise any risks associated with the
release of information. Photocopy the redacted copies of any documents onto paper with a ‘released
under the OIA watermark.

At this stage, you may wish to discuss with relevant parties, including your Minister, the option of
publishing the response and information after this has been provided to the requester.

Timeline check-in

When you’re drafting the letter, make sure you include time for peer review, management
approval, possible Minister’s office consultation or notification, sign-out etc.

9 Consult or notify Minister, if appropriate

Depending on whether it is an agency or Ministerial OIA request, the response may have to be sent to the
Minister’s office for consultation, notification, or approval if it’s a Ministerial OIA.

The Cabinet Manual (Chapter 8) provides more detailed information on ministerial consultation and the ‘no
surprises’ principle.

Consulting the Minister on agency OIA requests

An agency should consult its Minister if the request relates to the Minister’s function or involves Cabinet
material. It should be clear that the agency is consulting rather than providing the request for the
Minister’s information, and sufficient time should be allowed for the Minister to raise any concerns about
the proposed decision. In some instances, it may be appropriate to transfer the request to the Minister’s
office.

Notifying the Minister about agency OIA requests and responses

An agency may notify its Minister about any request for official information it receives. An agency should
inform its Minister if it intends to release any information that is particularly sensitive or potentially
controversial, in accordance with the “no surprises” principle (see Cabinet Manual paragraph 3.22). The
decision on how to respond to an agency OIA request must only be made by the agency.

Generally, a Minister requires five days to look at a proposed response, but check how it works in your
agency. Due to its workload, you need to be prepared for the Minister to take longer than expected. You
also need to make sure you will have enough time to make any changes the Minister asks for (if it’s a
Ministerial request) or to consider changes (if it’s an agency request), without breaching the statutory
time limit. Check in on progress with the Minister’s office after a couple of days.

@ Obtain approval

Make sure you have factored your agency’s sign-out process into your timeline.

Your agency is likely to have a specific process for sending responses that you will need to be familiar with.
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https://www.dpmc.govt.nz/our-business-units/cabinet-office/supporting-work-cabinet/cabinet-manual/8-official-information-and
https://www.dpmc.govt.nz/our-business-units/cabinet-office/supporting-work-cabinet/cabinet-manual/3-ministers-crown-and-2

@ Consider publishing the response and information

The Public Service Commission encourages agencies to consider whether responses to OIA requests
should be published in line with the OIA’s purpose to make official information more freely available.

MORE INFORMATION

This document and other guidance produced in this series can be found on PSC’s website.
The Office of the Ombudsman publishes guidance on how the Office has dealt with complaints

under the OIA and can help government agencies by giving advice on OIA requests and issues.

The charging guidelines for OIA requests (which apply to all agencies that are subject to the OIA) can
be found on the Ministry of Justice’s website.

The Cabinet Manual provides information on Cabinet material and the ‘no surprises’ principle.
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https://www.publicservice.govt.nz/guidance/official-information/
http://www.ombudsman.parliament.nz/resources-and-publications/guides/official-information-legislation-guides
https://www.justice.govt.nz/about/official-information-act-requests/directory-of-official-information/charging-guidelines-for-oia-requests/
https://www.dpmc.govt.nz/our-business-units/cabinet-office/supporting-work-cabinet/cabinet-manual
https://www.publicservice.govt.nz/guidance/official-information/proactive-release/

